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PROCEEDINGS OF THE RAILWAY RATES 

TRIBUNAL. 

TUESDAY, MARCH 20th, 1923. 



Present : 

W. B. GLOBE, Esq., K.C. ( President ). 
W. A. JEPSON, Esq. 

Geo. G. LOCKET, Esq., J P. 



SECOND DAY 



MR. BRUCE THOMAS and MR. A. TYLER 
appeared for the Railway Companies’ Association. 

MR. HOLMAN GREGORY, K.C., and MR. 
HAROLD RUSSELL (instructed by Messrs. Willis 
& Willis, Agents for Mr. H. J. Taynton, Gloucester) 
appeared for the Association of Private Owners of 
Railway Rolling Stock. 

MR. JACQUES ABADY .(instructed by Sir Thomas 
R. Ratcliffe-Ellis) appeared for the Mining 
Association of Great Britain. 

MR. JACQUES ABADY (instructed by Messrs 
Vizard, Oldham, Crowders & Cash) appeared for the 
Traders’ Co-ordinating Committee. 

MR. W. E. TYLDESLEY JONES, K.C., and 
MR. JACQUES ABAD1 T (instructed by Messrs. 
Sharpe, Pritchard & Co.) appeared for the Railway 
Carriage & Wagon Builders’ & Financiers’ Parlia- 
mentary Association. 



MR. EDWIN CLEMENTS (instructed by Messrs. 
Neish, Howell & Haldane) appeared for the National 
Association of British & Irish Millers, and others. 

MR. EDWIN CLEMENTS (instructed by Mr. R. 
Borrough Hopkins, Leeds) appeared for the National 
Federation of Iron & Steel Manufacturers. 

MR. CHARLES DOUGHTY and MR. R. T. 
MONTER-WILLIAMS (instructed by Mr. George 
Corner) appeared for the National Federation of 
Fruit and Potato Trades’ Association (Incorporated), 
Ltd. 

MR. R. T. MONIER- WILLIAMS (instructed by 
Messrs. Monier-Williams & Milroy) appeared for the 
Wine & Spirit Trades’ Association. 

Mr. R. W BRADLEY appeared for the Manchester 
Chamber of Commerce and the Trafford Park Traders’ 
Association. 

MR. J. COX appeared for Messrs. Ronuk, Ltd. 



President : Mr. Abady, are you going to address us 
on the Conditions? It struck me afterwards that 
you might like to make some general observations 
just as Mr. Thomas had made some general observa- 
tions with regard to all the Condtions before you 
settled down on the one particular Condition that 
you are dealing with. 

Mr. Abady: I am much obliged, Sir. What I was 
going to do was to call two more witnesses on 
Condition 1, and then start my observations in the 
way that you are good enough to suggest. I was 
proposing to call next Mr. George Andrew. 

Mr. Bruce Thomas: Before my friend calls his next 
witness, if I might say so, Sir, this question of the 
receipt yesterday rather developed on somewhat 
different lines from the claim that is in the print. 



Overnight Mr. Pike has got certain figures on traffic 
taken out, and I should like, before a decision is 
come to, that Mr. Pike should go hack into the box 
and give this information to the Court, because I 
think it is relevant and ought to be before them 
before they come to a decision ; whether it would be 
convenient to put him now or at a later stage I do 
not know 

President: What would you prefer, Mr. Abady? 

Mr. Abady : It would form part of my friend’s case, 
and I think it would be better if he put Mr. Pike in 
the box now. 

President : Does that suit you ? 

Mr. Bruce Thomas: That would be quite 

convenient. 



Mr. John Pike, recalled. 
Examined by Mr. Bruce Thomas. 



221. You have had some figures taken out over- 
night of the merchandise traffic, that is the traffic 
to" which this set of Conditions will apply when 
settled, for four weeks ending the 31st December, 
1922, on the North Western Railway, have you not? 
— Yes. 

222. What was the total tonnage inwards and out- 
wards for that period? — For that period it was 

2.820.000 tons. 

223. Of that tonnage how much was carted? — 

429.000 tons. 

224. That is both inwards and outwards? — Yes. 



225. In. discussing the question of a receipt we are 
only concerned with inwards traffic? — Well, we call 
it outwards traffic. 

226. Would 'it be correct to say that of that 

2,820,000 tons inwards and outwards about half 
would be in, and half out? — Yes, that is quite a 
fair assumption. 

227. The carted figure you gave us was 429,000 tons 
out of 2,820,000 tons? — Yes. 

228. What percentage is that roughly? — It is 
roughly about 15 per cent. 
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229. So you have 15 per cent, carted traffic and 85 
percent, not carted?- — That is so. 

230. Those percentages are not affected if you take 
it separately upon inward traffic and outward 
traffic? — No, I do not think so. 

231 . Mr. J epson : What does the larger figure 

include; does it 'include all the mineral and coal 
traffic as well? — It does not include the coal traffic ; it 
includes the goods traffic and the mineral traffic, 
which is, of course, affected by this note, hut I have 
excluded the coal. 

232. Mr. Bruce Thomas : So far as possible you 

have got the figures of the traffic that will be carried 
under the Conditions when settled? — That is so, yes. 

233. The great difficulty that we see in giving a 
receipt arises in connection with traffic which is not 
carted, does it not? — That is so. 

234. The difficulty in connection with carted traffic 
where the carman goes and collects it and can see 
the number of packages which is loaded on to the 
van is not so great? — No. 

235. But that is only 15 per cent, of the total 
traffic? — That is so. 

236. The point, I think, that you wish to draw 
-attention to is that any obligation which was put 
upon the railway companies to give a receipt would 
affect 85 per cent, of the traffic where, in your view, 
it is almost impossible to give a receipt that would 
be of any value? — Yes. It would be very difficult in- 
deed to give a receipt at all, and if the receipt is to 
be of any value it would mean employing considerable 
extra staff which in the end the traders would have 
to pay for, and it would also delay the traffic; it is 
bound to delay the traffic while this count was being 
made. 

237. Is it practicable in your view to give a 
receipt for traffic that has been loaded in the open 
yard into various trucks? — I do not think from mv 
experience it would be possible to give a reliable 
receipt as to the number of packages in such a case- 

238. It would be quite impossible to give any 
receipt that bound you in any way with regard to tile 
contents or weight? — Oh, quite. 

239. Or the condition in which it was handed to 
you? — Yes. 

240. And even if it were limited to numbers in 
connection with non-earted traffic you think it is im- 
practicable? — It is impracticable to give a receipt 
that would be worth anything. 

241. Mr. J epson -.1 do not know whether Mr. Pike 
has any figures himself, but I thought it might be 
useful for the Court to have them, as to how much 
of the balance of the 2,400,000 tons is siding traffic, 
or traffic that is delivered or received in truckloads? — 

I could not say how much is siding traffic and how 
much is station traffic, but I think it may be taken 
that the bulk of the 2,400,000 tons that is left would 
be in truck loads. 

242. Mr. Bruce Thomas : Now I want you to give 
some figures with regard to the fruit and vegetable 
traffic. I think you have had taken out at Bro:id 
Street the quantity of the traffic in fruit and vege- 
tables that was forwarded in one day? — No, I am 
afraid I have not got that. I have got the total 
number of packages that were forwarded from Broad 
Street in the day. 

243. The total number of consignments? — The total 
number of consignments and packages of every 
description of traffic; it is not limited to fruit and 
vegetables; I cannot give that. 

244. You have the total number of consignments 
forwarded from Broad Street Station in one day? — 
Yes, 7,674 consignments and 23,000 packages. 

245. Within what period would practically the 
whole of those consignments arrive at Broad Street 
Station? — They practically all arrive within two or 
three hours of the closing time. 

246. Would it be practicable for the railway com- 
panies to give receipts, say at Broad Street Station, 
taking that as an example? — It would not be practic- 
able for them to count accurately the 23,000 packages 
in the time available. 



247. All this traffic coming in, as you have stated, 
within a space of a few hours has to be dealt with 
very rapidly? — Oh, certainly, or else it would miss 
the night express trains, which is the last thing 
the traders want. 

248. Mr. J epson: There is one point that occurs to 
one at once. I suppose these 23,000 packages com- 
prised in the 7,674 consignments include the traffic 
brought in by the railway company’s carts, and would 
largely consist of traffic brought in by the railway 
company’s carts? — It would include, and it would 
largely consist of it, but there is a very large quantity 
brought in by other carts. 

249. The point I want to make is, that insofar as 
the traffic is brought in by the railway company’s 
carts, the probability is that in a case in the category 
of those cases we had yesterday the receipt has already 
been given by the carman at the place where the 
traffic has been collected? — I quite agree, but of course 
in the rush that takes place at Broad Street between 
those hours it would be very difficult indeed to count 
even the proportion that is left that is brought in by 
other carts than the company’s carts. 

250. Mr. Bruce Thomas : Already the burden upon 
the staff in dealing with the traffic within the limited 
time at their disposal is very heavy, is it not? — Oh, 
very heavy indeed. 

251. It would not in your view be practicable to put 
this increased burden upon them? — No, not to do it at 
all effectively. Of course we attempt to make a check, 
but it is a rather rough and ready check, and cannot 
be anything else. 

252. Can you tell us anything about the fruit 
traffic — take Kent, for instance? — Yes. 

253. Mr. J epson : Before you leave that, let me ask 
you this : I am calling on my own past experience, of 
course, where one has seen the work going on at Broad 
Street and at Birmingham, and other places in the 
evening, when this business goes on ; one sees the carts 
drawing up to the deck and being unloaded; the 
checker is there just checking things off with the 
consignment note. There is no room on the deck 
scarcely for the checker? — Oh no. 

254. The men are barrowing the stuff as fast as it 
is checked out of the traders’ carts to the trucks? — 
It has to be taken away at once. 

255. It has to be taken away at once to leave a 
free run for other carts? — Yes. 

256. So that the decks are fully occupied then? — 
Yes. 

257. Afterwards, the consignment note having been 
checked, it goes right away to another office some- 
where for the traffic to be invoiced? — Yes. 

258. As a practical matter would it be convenient 
to have a man or men on those decks for the purpose 
of writing out receipts ? — Oh, there would not be any 
room for him; he could not work. 

259. I have got these things in my own mind, but 
it is not sufficient for me to have them in my own 
mind, unless they are proved in evidence, I think? — 
Quite so. 

260. I do not say that is the only way in which it 
can be overcome, but that is a real difficulty that 
appeals to me, and I wanted to get from you if you 
agreed? — Oh yes, that is so. Of course, the work 
during those few hours has to be done at top speed. 
We have the maximum staff that we can get working 
in the space on duty at that time, and it is all that 
they can do to cope with the traffic. 

261. President : Where a receipt has been given by 
the carman I do not gather that they want anything 
more? — Where the receipts are given by the carman 
to-day I have never heard any suggestion that we 
should cease giving them. 

262. You see, there is a little apprehension in the 
minds of the traders that that established practice 
which you have been carrying on for some time, which 
is of advantage both to the railway and the trader, is 
somehow under these conditions to be stopped, be- 
cause you do not expressly mention it. 

Mr. Bruce Thomas : I was going to ask Mr. Pike 
a question upon Mr. Hughes’s apprehension. 
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President : Quite, but I do not think it is worth 
while showing the impossibility of giving as it were a 
second receipt if the people who are consigning and 
who see the carman are content with the receipt that 
he has already given. 

Mr. Bruce Thomas : Yes, except this, that it is not 
the practice for the carman to give a receipt, as I 
understand it. It is true that the carman does in 
certain instances give a receipt or an acknowledg- 
men of some kind, but the suggestion that we should 
have an obligation put upon us to give, say, the sort 
of receipt that Mr. Oldham has been fortunate enough 
to obtain from the company’s carman is a very 
different matter. That is a document which, of 
course, if produced in a Court of law, would throw 
the onus on the railway company of proving that they 
did not receive a drum of oil containing oil of a 
particular quality and weighing so many lbs. 
President : Oh yes, I quite see that. 

Mr. Bruce Thomas : That is a very serious position 
to put us in. 

President : That is a very good point, and I am 
glad you have taken it, but at the same time it was 
to a certain extent answered by the gentleman on the 
other side, who said: “,We do not want that.” As 
I understand it, they said: “ If the railway company 
will, if requested by the sender, sign a receipt if 
possible giving the number of the packages, but not 
committing themselves to the exact weight or the 
contents or the quality of the consignment, that is 
enough for our purpose.” I only suggest that it 
might be worth while to consider it from that point 
of view, you see. 

Mr. Bruce Thomas : Well, we feel that if an obliga- 
tion is put upon us to give a receipt it will put us 
in a very difficult position unless a form of receipt is 
very carefully prepared and always the same form of 
receipt were given when a carman collects. I am 
dealing only as you have, I understand by your ques- 
tion, Sir, with the carman collecting on a trader’s 
premises. 

President : That is all. 

_ Mr. Bruce Thomas : If there is an obligation to 
give a receipt the carman will know he has got to 
give a receipt and the company will find he is con- 
tinually signing receipts in the form of the one that 
was produced by Mr. Oldham. That is a thing we 
must protect ourselves against; that is not fair and 
I understand the traders do not suggest that it 
would be fair. 

President : But if they said on the face of it that 
the signing of the receipt would only be evidence of 
the acceptance of the consignment by the railway 
company but did not acknowledge the correctness of 
the description or weight, it could not hurt you 
could it? 

Mr. Bruce Thomas : No, I do not think it would 
hurt us, subject to the particular form of the docu- 
ment that we are called upon to sign. 

President, : Supposing it is put pleasantly, as no 
doubt it would be, that you would on request do this, 
that and the other, and not the compulsory “ shall,” 
probably that would meet the difficulty. 

Mr. Bruce Thomas : I was going to ask Mr. Pike 
to tell you about that. 

Pi esident : And then there could be a reference 
to us if this condition turned out to work hardly 
either to the traders or to the railway companies 
Mr. Bruce Thomas : Mr. Pike was going to tell you 
that he had never heard it suggested that any of 
the arrangements that were in existence to-day were 
going to be departed from. 

President : That I am very glad to know, because 
there was an apprehension amongst the traders that 
it was so. 

Mr -^ ruce T1wmas ■ No one can tell you better than 
Mr. Pdre, who knows exactly what is going on, and he 
will tell you that, but at the same time I must <mard 
myself m one respect : if it be the fact that carmen 
are signing receipts in the form of Mr. Oldham’s 
receipt, we would not say that that will not be 
altered. I do not say that there is any intention of 
interfering, with what is happening with the Vacuum 



Oil Company, but the railway company must have 
a discretion, having regard to the particular people 
that they are dealing with. We may be quite con- 
tent to give the Vacuum Oil Company a receipt in 
that form, but we would not be to some person that 
we had no knowledge of at all. 

Mr. J epson : You might find, of course, that the 
trader would produce his own form of receipt when 
the carman called, and say: “Will you sign this,” 
and he signs it thinking it is simply an acknowledg- 
ment that he had had the goods, and it may 
contain something which the railway company know 
nothing about until some case arises prominently 
to bring this particular form of receipt before them. 

Mr. Bruce Thomas : Yes, and upon this I would 

like to ask Mr. Pike to give some figures which he 
can from his own knowledge. 

263. You have traffic inspectors, either the rail- 
way companies or the Clearing House inspectors, 
that examine traffic that is brought in and collected 
by carmen all over the country, have you 
not?— Yes. 

264. They are Clearing House inspectors princi- 
pally, are they? — Yes, principally. 

265. The duty of these inspectors is from time 
to time to make tests to see whether weights are 
properly declared of traffic that is both carted by 
the company and carted by other persons? — Yes. 

266. They check the weights and they check the 
declaration of the traffic to see that it is declared 
as it ought to be according to the classification ? 

Yes, but of course the check that they can make 
is very small; they can only check one in several 
thousands. 

267. Can you give the Court any information aa 
to the result of these checkings for any period ? 
— Yes. In the metropolitan area for the three 
months ending the 31st December last 5,054 con- 
signments were examined as to the correctness of 
the contents as declared, and 2,681 were found to 
be improperly declared, so as to result in an under- 
charge just 53 per cent, of the whole that were 
tested. In regard to weight, 687 were checked for 
weight, and 540 were found to be under-declared, 
which is 78.6 per cent. 

286. We might add that there are occasions, 
are there not, when the inspectors find that the 
traders have declared a higher weight than thej 7 
ought to? Oh, that is so, but those cases are few 
and far between as compared with those where it 
is the other way about. 

269. Mr. Locket : I hope you do not wish us to 
presume that those are typical of the general 
practice of traders throughout the country ? 
—No, Sir. 

270. These inspectors are put on for the purpose 
of detecting people whom you suspect, are they not? 
— No, not altogether. 

271. Well, if you had reason to doubt the bona 
fides, perhaps you would put an inspector on on 
purpose, would you not, and therefore the per- 
centage would be high in consequence of that? 

It is not quite in that way. He is sent there 
to examine packages, and he is not given any 
other instructions. 

272. He picks them quite at random, does he ? 

I should not like to say that. I have no doubt 

from their experience these inspectors have some 
knowledge which are the most likely to be wrong. 

Mr. Locket: Things they ought to concentrate on. 

273.. Mr. Bruce Thomas : They pick out the 
suspicious looking ones? — So far as the contents 
go, but I do not see how they can judge as to 
weight ; I should think it must be absolutely promis- 
cuous there. A good many of them, of course, are 
genuine mistakes, but it is rather unfortunate that 
the mistakes always seem to be in favour of the trader, 
or nearly always. We get very few where the 
mistake is in our favour. 

274. Mr. -Jepson: What strikes me as so extra- 
ordinary is that 50 per cent, of them should be 
wrongly declared as regards contents. Are a lot of 
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those cases merely technical mistakes? — I am not 
suggesting fraud, of course ; they are misdescriptions 
by mistake or by intention which resulted in the 
consignment being charged less than it would have 
been charged if it had been properly described. 

275. And in all those cases, I understand that an 
under-charge invoice was issued. Of course, there 
may have been disputes, but in the bulk of the cases 
I suppose the under-charge was paid? — Yes. Of 
course, there would lie some cases where there was a 
genuine difference of opinion. I do not want to put 
it too high. 

276. Mr. Bruce Thomas: That 50 per cent, may 

contain a considerable number of cases where the 
trader would say: “Well, it ought to be declared 

as so and so,” and the railway company would say 
that it ought to be declared as something else? — Yes. 

277. And in giving the figure of 50 per cent., of 
course, it is the railway companies’ view only? — Quite. 

278. President: Is the margin of difference between 
the declared weight and the actual weight very 
large? — Generally speaking, no. We get some that 
are large, but generally speaking, it would not be 
very much ; but it is enough to affect the charges or 
else they do not report it. 

279. In all these cases the 78 iier cent, affected the 
charges ? — Yes. 

280. Mr. Bruce Thomas : And so did the 53 per 

cent ? — Yes. 

281. The 53 per cent., of course, must affect the 
charges as it would be a difference between one class 
and another, would it not? — Yes. 

282. Or anyhow one rate and another? — Quite. 

Mr. Bruce Thomas : I do not want to go into too 

much detail. I was going to ask Mr. Pike to deal 
with the practicability of giving receipts in con- 
nection with fruit traffic. Mr. Pike has made or will 
make the statement that I indicated, that he has 
never heard it suggested that existing arrangements 
are going to be upset, and in his view he does not 
think that Mr. Hughes has any ground for 
apprehension. 

President : Mr. Hughes dealt with biscuits. 

Mr. Bruce Thomas : Yes. 

283. Mr. J epson : As I understood it, he did not 
confine himself to his own personal trade ; he gave 
what was the arrangement between the railway com- 
panies and his firm as an illustration, but he was 
speaking on behalf of the Co-ordinating Committee 
on behalf of smaller traders, who I think it was said 
by somebody were not so well able to look after 
themselves as Peek Frean & Co.? — So far as the 
small trader goes, of course his traffic is mostly 
carted by the Company, and in that case we do not 
anticipate any difficulty, but we do view’ with the 
greatest apprehension anything that would mean the 
extension of this system that does apply to carted 
traffic to the other So per cent, of the traffic which 
goes in bulk, and where in most cases we have no 
sort of check on the number of packages even. 

284. Do you know that as regards that 85 per 
cent., which is collected bv the company or brought 
in to the station by the company, some sort of 
acknowledgment is given by the signing of the con- 
signor’s book, for instance? — Oh yes, in some cases, 
but I do not think always. 

285. Would you not say it was the general practice 
that when a man bri ngs his own goods to the station 
and employs his own carts that his carter has 
entered in the book so many packages that he has 
brought in the cart? — Yes. 

286. And the agent or the man on the deck who 
receives them would initial it to show that he had so 
many packages? — Yes, that is so, but I am thinking 
about traffic that is loaded out in the station vard 
and the traffic which is loaded in private sidings; it 

s those cases that present difficulties. Of course, 
in some sidings like Huntley <fc Palmer’s and Lever’s, 
the company provide at the siding their own checkers, 
and then there is no difficulty, but if you take the 
general bulk of the traffic that is loaded in station 
yards or in sidings, the company has no means at all 



of checking the contents of the truck ; all they could 
do would be to give a receipt for the truck. 

287. Mr. Locket : Would not that satisfy the 

traders, because the consignment note would show’ 
what each truck contained? — What it purported to 
contain, yes. 

288. After all, the traders say they are prepared 

to provide proof of that? — Quite, but even then I 
do not know’ why it should be extended to a number 
of people who do not have it to-day, and W’ho, so far 

as I know, have never asked for it. It is going to 

make a good bit of extra clerical work. 

president : Do you not think there may have been 
a little misapprehension between you and the traders 
■when you opened the case yesterday ? You see, there 
was no acknowledgment on the face of the Condi- 
tions about any receipt at all, and they thought the 
practice was going to be stopped. Then Mr. Pike 
goes into the box, and almost the first question he is 
asked is about the receipt, and he said: “ No, we 
never give any receipt. It is a very unusual thing’ 
to give,” and the trader naturally says : “ I have 

been having a receipt all this time; he is going to' 

stop my practice.” Cannot you come together in 
making a declaration that you are not going to dis- 
turb any existing practice with regard to receipts at 
all ? That is what the traders seem to apprehend. 

Mr. Bruce Thomas : We do not like the use of this 
word “ receipt,” if I may respectfully sav so. An 
acknowledgment that a consignment has been handed 
to the Company is one thing; a receipt, w’e feel, is a 
totally different thing. 

President: Yes. 

Mr. Bruce Thomas : As u’e have understood it, 

that is the demand that has been put up. An under- 
taking to preserve existing practices, I do not think 
we could give, because either to the know’ledge of 
the railway companies or w’ithout their knowledge, 
receipts, as w’as shown yesterday, are undoubtedly 
being given in a form that obviously puts the onus 
on the railway company of proving something in case 
of loss that they’ cannot possibly prove. 

President : Yes, I quite see all that, but assuming- 
you said that it should only’ establish the receipt of 
the consignment by the railway company and not be 
evidence as to the correctness of the description or 
the w’eight — I made the declaration in those words 
here. 

Mr. Bruce Thomas : At a later stage I am going’ 
to make a submission as to whether it is proper to 
make any declaration, even in that limited form, but 
perhaps I may leave that for a moment. That sugges- 
tion which you make I take it would be confined to 
traffic that is collected by the company. 

President : I am covering the cases that have been 
brought up here in the course of the Inquiry collected 
by the company. 

Mr. Jepson : I have not heard anything yet from- 
the traders’ side, and one would like to hear some- 
thing on it later, but as the tiling appeared to me it 
was that the sort of acknowledgment they got at the 
present time by the signing of the consignors’ book was 
not sufficient, because the words in which they asked 
for the receipt were that it should contain everything 
that was shown on the consignment note. Of course, 
we got away from that yesterday. The railway com- 
panies are willing to say they do not mean to alter 
the practice, with certain qualifications, which y’ou 
have just mentioned ; they do not want to alter the 
practice that has grown up; but are the traders con- 
tent with the acknowledgment that they are getting 
to-day, of the signature of the carman in the ware- 
houseman’s book, where they have been collecting the- 
goods, or do they want a special form of receipt, 
because that is the thing that troubles me. If every- 
body wants a special form of receipt which has to be 
made up by somebody, that seems to me to be an 
intolerable thing. 

Mr. Bruce Thomas : Yes, but of course, when we are 
talking about this and saying : “ Are the traders 

content with what they have got to-day’ in their 
books,” they very likely will at once say “Yes,” 
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but before I am to bind myself to a continuance of 
anything of that bind, I must know what they are 
getting, because I believe that in most of these books 
one finds the words that the railway company has 
received in good order and condition by (blank) the 
goods that are indicated. That is not a reasonable 
thing to ask me to do, and I understand that the 
traders agree with me that it is not fair; so I cannot 
accept their statement that they would be satisfied 
with a continuance of what they are getting now. In 
any submission I may have to make a little later as 
to whether any declaration should be made, if the 
Court consider making any declaration, I should 
ask to be allowed to discuss the form of it with some 
particularity. 

President : I am only giving expression to what 
is in our minds at the moment with a view to bring- 

Cr oss-examined 

289. L just want to deal with the question of the 
inspection and the figures which you gave which 
revealed short weight. Do you suggest to the Court 
that 78 per cent, of the consignments received by 
railway companies are wrongly declared as regards 
weight? — No, I did not suggest that; I merely said 
that that was a result of the test in the metropolitan 
area — all stations in London. 

290. Now, if I may put the converse, because you 
said you did not impute fraud and I am not going 
to, is it not the fact that traders receive accounts 
from the railway companies and they frequently find 
that there are over-charges in the accounts which 
have to be adjusted? — There are mistakes. 

291. Now dealing with the question of receipts, you 
seem to find a difficulty with respect to giving an 
acknowledgment of the receipt of goods when they 
are collected from a siding; is that your difficulty? — 
That is one of the difficulties. 

292. Would you look at this book? This is a book 
which is kept called a railway receipt book; it is the 
property of Messrs. Vickers, Limited, and it has 
printed on the top of it on each page: “Received 
from Vickers Limited in good condition.” Then 
there is one column with the date, another column 
with the quantity of goods which are described in the 
next column, there is the weight, the destination, 
and a folio, which, of course, is for entering, and 
the truck number. Each line contains those particu- 
lars with reference to each truck, and the siding man 
who is there on behalf of the railway company signs 
at the bottom of each page. Do you suggest that 
there is any reason why that practice should not 
continue? — I am afraid I am not aware of what the 
conditions are of the siding. It may he that there 
is a railway man there all the time watching the 
loading; I do not know whether that is so or not; 
but I do know some sidings where that is the case, 
and then, of course, there is no trouble in giving the 
receipt, as I said just now. 

293. That would come under the suggested declara- 
tion that the existing practice would not be altered? 
— It might, yes ; it probably would. 

Mr. Jepson: Is this Vickers of Sheffield? 

Mr. Ahady: Yes, (Book handed to Chairman). 

Air. Jepson: Have you looked at this book, Mr. 
Abady? There are certain items where there is no 
truck number put against them, but the letter “ T 
what does that mean? 

Mr. Andrew : It may be a transhipment, or it may 
be referred to above. I dare say I could explain it if 
you would allow me to look at it. 

Mr. Ahady: I thought Mr. Andrew would give 

evidence on that. 

Mr. Jepson : Yes, but perhaps he could tell us. Is 
the Mr. Broadbent who signs for that particular truck 
present when all these transhipments are put in, or 
not? 

Mr. Andrew: No. 

Mr. Jepson : He signs for something that he does 
not know whether the truck contains or not. 

Mr. Andrew : That is quite true; he does not know 
what is in the truck. 



ing you both together, if necessary. There seems to ' 
have been a little misunderstanding, and I want to 
clear it away. 

Witness : I should like after what has fallen from 
you just now, Sir, to explain what I was trying to 
talk about, yesterday when I was giving evidence. 
All that I had before me then was what the traders 
had asked for, which was “ that the company shall 
give a receipt containing the above particulars unless 
otherwise agreed.” I had no idea of and had never 
heard of this modified suggestion that it should merely 
be the number of packages or a truck. 

President : Quite. I was not reflecting on the 

evidence you had given, as you can well imagine, but 
it did strike me that a little misunderstanding arose 
in consequence of that, and I was bringing it to the 
attention of yourself and the traders. 

by Mr. Abady. 

294. Mr. Ahady: (To the Witness) Now, Mr. Pike, 
will you just look at this book. This is marked on the 
outside “ Vickers No. 85,” and on the top of each 
page “ Midland Railway delivery book,” and then 
there are a number of entries with the date, the 
number of invoice, the name of the consignor, the 
description of the goods, and the weight delivered to 
the consignees, Vickers, by the railway company, and 
the railway company takes the like receipt from 
Vickers as Vickers take from the railway company in 
the converse case. ( Book handed to Witness) ? — Quite. 

295. Would you be willing to discontinue the 
practice of getting Messrs. Vickers to acknowledge 
that they had received those goods from you? — It has 
never been contemplated so far as I know. 

296. Would you answer my question? I said, would 
you be willing to discontinue the practice whereby the 
railway companies get that acknowledgment from 
Messrs. Vickers in that form? — No. 

297. Then why should you object to the converse 
taking place? — I do not know that I have objected. 

298. Then the continuance of the practice as it 
exists at Vickers would come under the declaration 
which the Chairman has suggested, would it not? — It 
might, but after what we have heard now I doubt very 
much whether we should do more than give a receipt 
for the truck. 

Mr. -Jepson: I think the signing of the book at 
Vickers’ clearly comes within Mr. Thomas’s qualifica- 
tion. I doubt very much if the railway companies 
were alive to the fact that their man was signing for 
all these things not knowing what they were in the 
truck. 

Mr Abady : Mr. Andrew will give evidence on that. 

299. Now you dealt with another difficulty. You 
said that there is no difficulty in getting a signature 
when the railway companies collect themselves, but 
there is a difficulty when goods are delivered to 
stations on account of the rush, I understood you to 
say ? — Yes. 

300. And you were apparently under the impression, 
I think, that it would be necessary for the railway 
companies to write out a lot of things? — No. 

301? — To write out a document? — No; I do not 
know. 1 was not thinking of that. I was thinking 
of the time' that would be occupied in counting the 
things, and possibly re-counting. 

302. On the question of counting and re-counting 
do not you, as a matter of fact, have checkers who 
check the weight, and. as far as they can, the nature 
of the consignment delivered to them before they 
are sent out for distribution on the railway? — They 
do the best they can, but when there is a great 
rush on it is not a very reliable check. 

303. Well, it is the checking that takes place 
in the carrying out of your duties as carriers for 
your own protection ? — Yes. 

304. This has nothing to do with the consignor, 
or the consignee; you do it yourself of your own 
volition as part of the way you carry out your 
business? — We do it ns far as we can naturally 
for our own protection, but if you are going to 
have a receipt that is going to be of any value 
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it does mean a much more meticulous count than 
we make to-day. 

305. Again, I think you are suggesting that the 
traders are suggesting something which in fact they 
are not. They are asking for a continuance of the 
present practice where it exists? — Then I do not 
understand what their proposal means, because they 
originally asked, and that was the only thing to 
which I was addressing myself yesterday, for a 
receipt in the terms of the consignment note -which 
covers description, weight, and everything else. 

306. You probably have not followed the modifi- 
cations that have been suggested during the course 
of the discussion? — Oh, I have, that is why I am 
here again. 

307. That is what I am trying to address myself 
to; that is the proposal in its modified form. With 
respect to the difficulty about getting signatures 
-when goods are delivered to the station by the 
consignor, I have in my hand a bundle of probably 
40 or 50 duplicate consignment notes, and I can 
prove these if you will not admit them. They are 
marked that the senders are Boake, Roberts & 
Co., Ltd., Chemical works at Stratford, and they 
are numbered and are addressed to various railway 
companies at different depots or good stations, and 
thej r have on the top : “ Please receive and forward 
as per address and particulars on this note the 
undermentioned goods.” 

President : As you have a large number you might 
spare us one or two. 

Mr. Abady : Certainly. ( Documents handed to 

Chairman and witness.) Perhaps I may have them 
back? 

President : Yes. I have no use for them after 
this sitting. 

308. Mr. Abady : You will see that there is 
provision made for the consignee, the number of 
packages, the description of the goods, and the 
weights, whether the carriage is paid or to be paid, 
and there is the signature at the bottom. The 
person signing in the form I have has put a number 
against the signature, which indicates a number of 
packages. — (Well, he does not happen to have done 
so in this one. 

309. I am putting it to you that that signature 
is a signature of the agent of the railway company, 
and I have to prove that. — Yes. It is a copy of 
the consignment note which the man initials, and 
apparently in some cases he puts “ 1.” 

310. Is there any difficulty in continuing that? 
— I am not suggesting that there is any difficulty 
in continuing some of these things, but we do object, 
and object very strongly, to their extension to 
everything, because although it is practicable in 
some cases it is far from practicable in all. 

311. Will you tell me what extension you object 
to? You said, first of all, you objected altogether; 
then you said there was no difficulty about traffic 
that was collected; then you said there was a diffi- 
culty in extending to sidings; now what is it that 
you object to — to what extensions? — I am sorry to 
have to repeat myself, but there are cases where 
it is perfectly practicable to do it, and it is done 
to-day to an extent, but there are many other cases, 
both at stations and sidings, where it is not a 
practicable proposition to give a signature that is 
worth anything. 

312. Let us try and see if we cannot come to 
an agreement about that. We may assume that 
in those cases where it is not practicable there is 
not a signature in fact given to-day; can we agree 
that ? — I am afraid sometimes there is a signature 
given to-day that really means nothing. 

313. I hat is a different proposition that it is not 
practicable to give a signature. If the trader is 
contented with that signature why should not he 
continvje to receive it? — I do not think after what we 
have heard to-day that we should be content to con- 
tinue the giving of signatures as we- have to-day in 
some of the cases that have been mentioned. 



314. Is all this so very new to you really? Is it a 
revelation that there is a duplicate consignment note 
signed by a checker? — Oh, no. 

Mr. J epson : In regard to these notes that you have 
passed up, Mr. Abady, what significance do you 
attach to this signature? For instance, on the one 
I have in front of me it is apparently 5 firkins of 
burnt sugar, and the signature is “5, E. Wright ” ; 
that is presumably the man -who has collected the 
stuff on behalf of the Southern Railway from Boake, 
Roberts & Company’s Works at Stratford. 

Mr. Abady: It is a mere acknowledgment. 

Mr. J epson: It is simply that he has taken 5 

packages. 

Mr. Abady : That is all. 

Mr. J epson: Do you say because he has signed 

this, which is a copy of the consignment, that that 
binds the company that they have received 6 cwts., 
1 qr., 5 lbs. of burnt sugar? 

Mr. Abady: Certainly not, but what happens in 
point of fact, as Major Long will tell you, is that 
supposing a claim were made in respect of any of 
those goods the first thing that would happen would 
be that the railway company would come along and 
say : “ Look here, will you let us see who signed for 
these goods”? and everything else is solvitur 
ambulando . 

Mr. J epson : One quite understands that if the 

railway company disputed, or could not find that they 
had received these goods, they would say: “ Show 

me what you have got,” and this copy of the con- 
signment note signed by Wright would be produced 
on that day showing they had 5 firkins of burnt 
sugar, and this would be evidence that the railway 
company’s carman had received 5, but that is as far 
as it goes. 

Mr. Abady: That is all. 

ill r. J epson : And that is as far as you ask that it 
should go? 

Mr. Abady: That is all. 

Mr. J epson: Nothing further than that? 

Mr. Abady: That is all. 

Mr. J epson : That is all important. It shows the- 
defference of view that the traders and the railway 
companies are taking of this thing. As I understand 
it, Mr. Pike says, always subject to the qualification 
that Mr. Thomas made, that the railway companies 
ought not to be giving signatures for things that they 
do not know that the trucks or the- packages con- 
tain, or the weights. If the traders are just content 
with an acknowledgment that there are so many 
packages handed to them on a particular day, as I 
understand it the railway companies, have no objection 
to continuing that. 

Mr. Abady: I understand that the views of differ- 
ent traders’ representatives vary somewhat. Some 
are of the opinion that the acknowledgment if given 
should carry with it this inference: “Number of 
packages; those packages in good condition.” 

Mr. -J epson: Now we would like to see one of 
your witnesses. Personally I should like to have one 
of your witnesses who complains that he does not get 
any acknowledgment at all, what his traffic is, and 
the circumstances under which the railway companies, 
refuse to give him an acknowledgment such as this, 

Mr. Abady: I do not think there is such a trader. 
There is an acknowledgment in every case. That is 
just the point, and, if I may say so, I think the 
learned Chairman hit on that point exactly. It may 
be a misapprehension in the form in which this black 
printing appears in Condition 1, but the intention 
is not to impose on the railway company anything 
beyond that which they give at the present time in 
the ordinary way of business. But you will realise 
that the obligation on the trader is to put more on 
the consignment note than his former obligation. 

Mr. J epson: That is very necessary, of course, from 
the railway companies’ point of view for the purpose 
of charging. 

Mr. Abady : If 1 may suggest it, would the matter 
be concluded in this way by making it as part of 
Condition 1 that the company shall when requested 
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give ail acknowledgment of the receipt of merchandise 
without binding the company to the correctness of the 
particulars on the consignment note, but where a 
fuller acknowledgment is given at the present time 
that should be continued unless the parties disagree, 
and in case of disagreement the matter should be 
settled by the Rates Tribunal. 

President : It is the last part of your suggestion 
where the difficulty would arise — the receipt of the 
consignment in good condition. You say where that 
has, in fact, appeared on a document such as this it 
is to be continued. I do not quite see the justice of 
that in regard to the people who have not got it in 
the past, and it seems to me to put a very onerous 
burden on the carman; he cannot test it. That is 
my present impression; I do not know whether I am 
speaking for my colleagues about that, I do not know 
if you can arrange any formula with Mr. Thomas, 
which carries that out. You see he has a little ob- 
jected to the word “ receipt.” I do not attach very 
much imiiortance to the word if you qualify it by 
saying that it simply means the acknowledgment of 
the receipt of the consignment. 

Mr. Abacly : Yes. 

President : But Mr. Thomas thinks that in the word 
“ receipt ” there lurks some danger. I do not want 
to endanger the railways, nor do you. He may think 
that over, and he may think that the word “ receipt ” 
50 qualified will not do him as much harm as 
he thought it would. 

Mr. Locket : Would your clients be satisfied with a 
declaration on the part of the railway companies that 
they will, on request, give some such receipt as you 
have defined just now. I would very muc-h rather see 
this come as a voluntary concession from the railway 
companies than as a compulsory condition imposed 
upon them. I think it is far more likely to be carried 
out to the advantage of both sides if done voluntarily, 
and if a declaration of that sort by the companies 
would meet your clients’ views, and it did not appear 
as a hard and fast binding condition. 

Mr. Abady: A declaration to what effect? 

Mr. Locket : A declaration by the railway companies 
that they will, on the request of the tradesmen, give 
a receipt — I am adopting your words — without binding 
them as to the particulars of weight and contents. 

Mr. Abady: I imagine, after what has fallen from 
the Court, that the matter has advanced sufficiently, 
and that we could probably agree to something which 
would suit the railway companies and suit ourselvee. 
Personally I do not see that there is a very great 
distinction between an obligation that they shall give 
a receipt if asked for', and a declaration that they 
will give a receipt if asked for. 

Mr. Locket: I think there is a distinction. 

Mr. Abady : I do not think I should press that. If 
you thought it would make it more acceptable to the 
railway companies, by all means be it so. 

President : It is not only what is acceptable to the 
railway companies, but it is what we think is right 
under the circumstances for the traders and the 
railway companies. We cannot disguise from our- 
selves that we have the power, if this is not .sufficient, 
at any time to alter the Conditions, but when you 
are working very closely and harmoniously together 
we do not want to put you in antagonism by saying 
wo impose this upon you if a declaration that they 
will give it is sufficient. My friend and colleague Mr. 
Locket thinks it is, and I think my friend and 
colleague Mr. Jepson thinks so too. It is to be some 
form of receipt, I think, Mr. Locket, which estab- 
lishes the receipt of the consignment by the railway 
companies. 

Mr. Locket : Yes, hut does not bind them as to the 
weight and contents. 

Mr. Abady: That would be perfectly satisfactory. 

President : If you two like to deal with the matter 
at a later stage, by a’’ means do so. Having talked 
it over with Mi'. Bruce Thomas, then you may let us 
know. 

Mr. Abady : I was rather stressing the continuance 
of the present arrangements where they exist, and I 



was going to give evidence of slightly different 
customs. Those customs have arisen out of the 
ordinary good feeling that exists between the; traders 
and the railway companies, and there seems no 
reason why they should be disturbed. 

Mr. Locket : That is exactly the reason why I put 
the suggestion to you, because I think it is far more 
likely that those arrangements will continue if 
there is a voluntary declaration on the part of the 
railway companies than if they are tied down hand 
and foot by a condition which is imposed upon them 
by this Court. Do you see what I mean? 

Mr. Abady: Yes, I quite agree. 

Mr. Locket : I think it is only human nature for 
them to say, if a condition is imposed upon them, 
they shall have the condition, but they will have it 
on hard and fast lines, and there shall be no give and 
take in the matter. 

Mr. Abady: Yes. I do not think under the cir- 
cumstances it will be necessary to take up the time 
of the Court by calling any further evidence, unless 
it is desired. I was going to call Mr. Andrew, who 
would speak as to Messrs. Vickers, and Major- 
General Long, who is the Chairman of the Co- 
ordinating Committee, and one of the Managing- 
Directors of Lever Brothers, who was going to tell 
you of the practice that obtains there. 

President : We know how valuable the evidence will 
be, but having heard the case very fully put by you 
I do not think it is necessary -to -trouble the witness, 
but if anybody feels he wants to add a little more to 
this, after the discussion that has taken place -perhaps 
he will say it now. 

Mr. Doughty : I am not going to detain the 

tribunal for more than a very short time after what 
my learned friend has said, but I was prepared this 
morning with all the original documents and books 
showing the practice by which the fruit and vegetable 
trade got acknowledgments, I will not say receipts, 
but acknowledgments for all the consignments they 
send oft, whether in small packages from Covent 
Garden, or whether truck loads of potatoes from the- 
country, or from King’s Cross going into the 
country. I have all the original documents here 
which I shall be very pleased to hand up to the Com- 
mittee, and I shall do so, of course, if it becomes 
necessary. 

There is this one point. My -clients are not seek- 
ing to ask for any alteration in the procedure, but 
they would desire me to bring to the notice of the 
Committee one thing. They are anxious that the 
present procedure should continue exactly as in the 
past, but there is grave difficulty with regard to 
Covent Garden fruit with respect to putting weights 
upon the consignment notes. My clients desire, if 
they have to put the weights as well as the number 
of packages upon the consignment note, that any 
acknowledgment shall also acknowledge that the 
weight has been received as well as the number. It k 
awkward for them to put the weight at all; there is no 
facility at present in Convent Garden, or indeed in 
any other market, for putting in the weights of fruit 
and vegetables. The weight apparently is calculated 
at present upon the number of articles, which are 
supposed to weigh so much. It is a conventional table. 
If we have to weigh the goods, then we desire that the 
railway company should give an -acknowledgment that 
those weights are correct. It is a difficulty rather of 
practice than one of legal arrangement between my 
friends and myself. My clients feel it very strongly. 
It is the one outstanding point where I differ from my 
friend, -but otherwise I am prepared to work most 
harmoniously with him. My clients never have 
weighed their goods, and they do not know how they 
are to weigh them in the future. 

Air. Jepson : I suppose in giving consignment notes 
in the past they have had to declare a weight? 

Mr. Doughty : They have declared a weight which 
is a conventional weight. I am told they have never 
declared a weight of fruit at all, but with certain 
classes of goods they have declared a conventional 
weight. 
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Mr. Jepson : Perhaps you can tell me how the rail- 
way companies charge if no weight has been given 
on the consignment note? 

Mr. Doughty: I find I was right in my first answer. 
A conventional weight is taken. So many half sieves 
are supposed to weigh so much. 

Mr. Jepson : And the railway companies have 

accepted that. 

Mr. Doughty : The railway companies have 

accepted it. 

Mr. -Jepson : I suppose if they found that the con- 
ventional weight was seriously wrong they would weigh 
a few consignments and see what was the actual 
weight. I mean to say it is a common practice, is 
it not, that where large consignments of small pack- 
ages are sent nobody thinks of weighing every pack- 
age, but you have what is called a completed weight, 
and that computed weight is corrected from time to 
time by tests made by the traders and by the railway 
companies independently or conjointly, and the altera- 
tion in the weight of the package or the alteration in 
the size of the package is brought up to date by those 
occasional tests. 

Mr. Doughty : That is so. 

Mr. J epson : Major-General Long would be able to 
say what happens with regard to the stuff that comes 
from Lever Brothers, and those boxes of soap and 
various other things, but one has had experience in 
the past and one knows exactly what has been done. 
Your case is not peculiar so far as arrangements in the 
trade are concerned. The railway companies have 
accepted the conventional weights, and I have no 
doubt if you ask Mr. Pike he will say there is no 
intention of altering that. 

Mr. Doughty : My clients will be very pleased to 
have that assurance. 

President : It is only “ such particulars as the Com- 
pany may reasonably require.” 

Mr. Doughty : Yes, I appreciate that. 

President : If a trader is carrying on a trade with 
conventional weights, it seems to me reasonable to 
continue that. 

Mr. Bruce Thomas : It should strictly be called 
“ computed weights,” because I do not think traffic 
is ever carried now at conventional weights. 

Mr. J epson : Let me put this to Mr. Pike. Take 
all the cases of consignments including baskets of 

( The Witness 

Mr. Abady : If you would allow me I would like, 
on behalf of the Co-ordinating Committee, to make 
one or two brief observations of a general character 
relating to Conditions A. This is an attempt to 
unify or simplify the ever-varying degrees of 
liability which exist at present, ranging from the 
full liability of insurers as common carriers to the 
very limited liability of contracting out of responsi- 
bility for their negligence under section 7 of the Act 
of 1854. I am quite sure that no one appearing 
on behalf of the traders has the slightest doubt but 
that the Court will exercise its jurisdiction in a 
just and reasonable manner. I just wanted, how- 
ever, to say a, word or two in drawing the attention 
of the Court to what seems to me to be a vital 
difference, namely, what is the position of a trader 
vis-a-vis a Railway Company who wanted him to 
sign a certain contract, and what would be the 
position of that trader when once these conditions 
are made and form part of the Act of Parliament? 
Of course if a trader at present being minded to 
send goods by a. Railway Company chooses to sign 
conditions which are not reasonable, he is bound 
by the contract, or if conditions which are not 
reasonable are brought to his notice, even though 
he has not signed, he would be bound by that 
contract. 

I resident : Yes, but he can always, if goods were 
can ied, say that the conditions were not reasonable. 

Mr. Abady: He can always delay. 

1 resident: That is his great protection at present. 

Mi . A body : That is his protection, but a Railway 
Company is bound by Statute when they choose to 



strawberries and plums, and all that sort of thing, 
and anything that has in the past been calculated, 
for the purpose of declaration of the weight, by a 
computed weight subject to tests from time to time — 
there is no intention on the part of the railway com- 
panies to alter that practice? — Oh, no, there is no 
intention at all. 

Mr. Doughty : I am much obliged to you, Sir. 

Mr. Bruce Thomas : I would like to be quite clear 
as to how this matter stands. We are to consider 
whether we cannot make some statement which will 
be satisfactory to the traders and meet what they 
want, and if we can agree to make a statement 
in a form which will satisfy the traders then they 
will not proceed with this objection; if we cannot, 
then of course the Court will have to settle it. 
1 have just had a word with my friend, and there 
is some little difficulty ; either he or I misunderstand 
the position. My understanding vms that the Rail- 
way Companies were to make a voluntary 
declaration. We were trying to agree such a 
declaration, but I gather that my friend’s idea is 
that that declaration is to be incorporated in the 
conditions. That was not my understanding of it. 

President : I think rather what was in the mind 
of my colleagues and myself was that you should 
make a declaration in the fullest terms that you 
could that would stand upon the note and would 
be really equivalent to a serious undertaking on 
the part of the Railway Companies as binding as 
any Condition, and that that should be acted upon 
and used as between the traders and yourselves to 
regulate the practice, and, if necessary, could be 
referred to. If that was made and printed and 
circulated we did not propose, in addition to that, 
to put it in the Conditions themselves. 

Mr. Bruce Thomas : You did not propose that. 

President: No, not if we were satisfied that such 
a declaration as made was sufficient to cover what 
was in our minds at present; but I should not 
hesitate, if we felt it fell short of what ought to 
be done under the circumstances. 

Air. Bruce Thomas : Subject to any submission that 
I have to make that it ought not in any circum- 
stances to go in. 

President : Yes, quite. But that is how it is at 
present. 

withdrew.) 

except themselves for liabilities from the consequence 
of their own neglect, to get a contract which must be 
reasonable, signed by the consignor. But what I am 
wanting to put to you is this. Take the ordinary 
Company’s risk consignment. The general test is the 
test that it must be reasonable, which is an elastic 
matter. It would always be for a Court to whom the 
trader appealed, to say that the condition that it 
was sought to impose was not reasonable. Now I 
apprehend that it is common ground that the 
position will be different when a standard set of 
conditions is laid 1 down which will, in the absence of 
contract to the contrary, automatically apply to the 
transit of the merchandise and will be deemed to be 
reasonable. 

President : Quite. 

Mr. Abady : &o that one wants to be very careful 
that nothing is put into this consignment note which 
might be considered unreasonable, and if there is 
the slightest dubiety as between the Railway Com- 
pany and the trader "whether a clause which is pro- 
posed to be inserted is reasonable, I submit that it 
is the plain duty of the Tribunal to err on the side 
of the trader. 

President : We do not want to err at all, if we can 
help it. 

Mr. Abady : That was perhaps an unfortunate word 
to use. I will say lean to the side of the trader. 
Let me put it that way. What I want to stress is 
this. Before the amalgamation, and having regard 
to the fact that there were no statutory conditions 
laid down which should be the conditions that would 
automatically apply, a trader always had a certain 
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margin of bargaining power; he could refuse to sign 
a contract ; and if he was stronger than the Railway 
Company, the Railway Company could give way and 
he could get a condition removed that he objected 
to, or he could say: “ Very well, I will not send my 
goods by your particular railway.” But at the 
present time, both those liberties or spheres of free- 
dom will be more or less removed', or rather will be 
lessened, because, as I say, the conditions will be laid 
down and will be hard and fast and will be applied 
automatically, and secondly there will only be four 
groups of Railway Companies and a trader will not 
be able to use the old competition idea as he used to. 

Now I do not want to put it any higher than that 
I simply suggest — and I am sure it is in the minds of 
the Court ; you mentioned it, I think, yesterday, and 
you mentioned it again to-day — that the conditions 
of course must be reasonable. There is this other 
factor to bear in mind also, that not only must they 
be reasonable, but I submit they should be business- 
like. This is a business tribunal, and the traders 
have met the Railway Companies in a business-like 
way and they have tried 1 to hammer out their 
differences. They suggest that the major considera- 
tion which should be in the minds of the Committee 
in addition to whether the conditions are reasonable, 
is whether they are suited to the ordinary business 
relations that take place every day between the Rail- 
way Companies and the traders. 

Now there is just one observation 1 want to make 
with respect to the cartage difficulty which appeared 
yesterday during my learned friend’s opening. I do 
not think it would be true to say that the parties 
have deliberately sat down to settle conditions which 
were going to apply to cartage, but I think it would 
be true to say that those who represented the traders 
in the Co-ordinating Committee have never had any 
other thought than that they were settling terms and 
conditions of carriage which would include the cart- 
age of the merchandise while on the railway or while 
being carted by the railway company. My learned 
friend, I think, said that these conditions did bind 
the railway companies during the cartage when the 
railway companies perform the cartage as part, as it 
were, of the continuing contract, but that might not 
be so when they were performing the cartage as a 
separate contract, as a fcontract that was separate 
from the contract of carriage. I was going to submit 
that fyom the intrinsic evidence of the conditions 
themselves, they do apply to cartage in certain cir- 
cumstances, and 1 was going to refer to two sections 
of the Railway Companies Act to show that it was 
intended by the Railway Companies Act. With 
regard to the conditions of carriage, there is nothing 
to exclude from those conditions their application to 
the railway companies when they were carting. 

President : I do not know that you differ very much 
from Mr. Bruce Thomas on that. He says where it is 
a case of one entire contract to carry and deliver, it 
is covered by these conditions, but if the railway 
company were called upon to undertake a little 
carting, then it is not touched by these conditions, 
but some new conditions may attach. 

Mr. Abady : I do not quite agree. 

President : Is that what you say or not, Mr. 

Thomas p 

Mr. Bruce Thomas : I do not think I put it quite 
as widely as you have put it. I did say this: where 
traffic is consigned to the stations and is not to be 
carted by the company, but by a subsequent arrange- 
ment with the person to whom it is to be delivered, 
is in fact carted by the company, there is nothing in 
these conditions to cover that. 

President'. Quite. What do you want to say, Mr. 
Abady? Do you want to say that there is something? 

Mr. Abady : I think that there is, yes. I put it 

this way : that there is nothing in the conditions, on 
the face of them, to exclude their application to that 
cartage, and that it was intended by the Act that the 
conditions you should settle should apply to that. 

President : "Would you refer to the section of the 
Act? 



Mr. Abady: If you look at Section 44 of the Act, 
you will see it says : “ On and after the date so fixed 

as aforesaid the terms and conditions upon and sub- 
ject to which merchandise is apart from special con- 
tract to toe carried by a railway company shall, be 
company’s risk conditions.” My friend is seeking 
to read that word “ carried ” as though it is carried 
by rail. I do not think there is any warrant for 
that. Then if you look at Section 49, and particu- 
larly sub-section 2, you will see that what that says 
is this: “Any such company may, and upon being 
required to do so and upon payment of the proper 
charges shall, at any place where the company holds 
itself out to collect and deliver 1 merchandise, perform 
the services of collection and delivery in respect to 
such merchandise as is for the time being ordinarily 
collected and delivered by the company at that place.” 
So they must be holding themselves . out as carriers, 
and if they are holding themselves out as carriers, 
then Section 44 applies, because it applies to where 
merchandise is carried. Therefore if you read those 
two clauses together, it seems to me that the con- 
ditions that you have to settle, according to 
Section 43, are conditions that cover the cartage, 
whether it is independent or whether it is part of 
the contract. 

President : You two groups of people have been 
conferring with the traders and railway companies 
and have come to a certain measure of agreement. 
When you sat down and settled these conditions, did 
you or did your clients mean them to apply to such 
cartage as should take place outside the ordinary 
collection and delivery when there is a conveyance? 

Mr. Abady: I understand so; I think I have put 
it quite fairly that the point was never explicitly 
raised, but 1 do not think it entered anybody’s head 
that it did not. Then if you look at condition 9 

Mr. Bruce Thomas : Will you look at the heading 
of the Conditions — the title? 

Mr. Abady: If you look at condition 9, it says: 
“ When the company perform the cartage the place 
of collection or delivery shall be the usual place of 
loading or unloading.” There is nothing to say that 
that only applies where they are performing the 
cartage as part of the continuing contract. 

President : This ought not to be a matter of nice 
argument between you as to the construction of the 
Statute, because you two people have been conferring 
about this for months. Then, too, we have the 
heading which says : “ When carried by merchandise 
train at company’s risk rates.” It is rather a curious 
thing that you should at the last moment say this 
is not confined to what it purports to have at its 
head, but it means something more. It is rather 
curious that you should say that, when you two 
people have been negotiating for months. Do not 
let us have any question now about construction of 
Statutes. You two people have been conferring 
together for months and you have tried to do the 
best you can, and it is rather curious that you should 
say it is almost impossible to say, or you cannot say 
now, how it is to apply. 

Mr. Abady: What Mr. Drage tells me is this. 
What is new to the Co-ordinating Committee is the 
distinction which Mr. Bruce Thomas now seeks to 
make between cartage performed under a separate 
contract, and cartage performed as part of the con- 
tract of carriage on the railway. I am instructed 
that the so-called separate contract which Mr. Bruce 
Thomas has referred to is a very usual thing, and 
is always looked upon as part of the conveyance of 
merchandise by train, and that there is no warrant 
for excluding it from the application of these con- 
ditions, and it was never contemplated and never 
raised before. It is a matter that has never come 
before me until Mr. Bruce Thomas raised it 
yesterday, and I have been instructed by the Co- 
ordinating Committee to lay their view of the matter 
before you. 

Mi. Jepson: May I just put this? The Railway 
Companies do, in some cases, quite apart from traffic 
that is being carried by rail, undertake some town 
cartage, for instance. Do you suggest when they 
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undertake town cartage, which perhaps has not 
travelled by rail at all, and is not going to travel 
by rail, that these conditions will apply in such 
a case? 

Mr. Abady : That I understand is agreed to be 
a separate case, but this is the difficulty. An 
individual A. sends from a Station B. at station 
rates certain goods. The goods are destined for 
ultimate delivery to C., who is the consignee. The 
consignee has an arrangement with the Railway 
Company whereby the Railway Company, by contract 
with him, takes the goods which have been sent to 
the station for him, and delivers the goods to him. 
Now- it is such circumstances as those which I 
understand it is said are part of the contract for 
carriage, although the contract is made by some- 
body other than the person who sent the goods to 
the station. 

Mr. Jepson: Your point is, although your contract 
is not for throughout conveyance, there is cartage 
at both ends. You have cartage from A. to the 
receiving station, and then there is the arrangement 
■with C. for the cartage at the other end; and you 
say it ought not to make any difference because it 
is all traffic that is being carried by merchandise 
train at Company’s risk rates. 

Mr. Abady : That is right. 

Mr. Bruce Thomas : We do not disagree with 
that. It does not matter whether the arrangement 
for the carting is made with the consignee or the 
sender; the question is whether it is traffic to be 
carted by the Company. 

Mr. J epson : I should not think myself the 
distinction could be drawn, but Mr. Abady did 
appear to draw the distinction. 

President: That difficulty disappears, does it? 

Mr. Abady : That is all I want to trouble you 
with. 

Mr. Bruce Thomas : Then, Sir, we go straight on 
to the next condition, which is No. 2. 

President : It is opposed ? 

Mr. Bruce Thomas : Yes. It is with regard to the 
point that I indicated at some length yesterday, 
and it arises not on the condition itself but rather 
on the statement that the Railway Companies make 
and which is printed at the top of page 2. The 
Railway Companies undertook to state before the 
Tribunal that they had no information before them 
which leads them to contemplate any alteration in 
the existing practice in cases 'where trucks are 
labelled by Railway Companies on behalf of traders. 
Now a number of my friends, I think, are asking 
that an obligation should be put upon the Railway 
Companies to continue certain arrangements which 
now exist whereby Company’s servants go on to 
private sidings and label wagons. We make the 
statement that is printed at the top of page 2, 
but we are asked to go further and to undertake 
not to withdraw this except on giving sex months’ 
notice, and not then to be entitled to withdraw 
it unless we justify the reasonableness of the with- 
drawal. All the Railway Companies, on the other 
hand, I think, have written to the Objectors and 
said that they do not contemplate making any 
alteration, but they must reserve the right to do 
it, though they will not do it without giving three 
months’ notice. I drew' attention yesterday to the 
rules for the prevention of accidents. I do not 
know whether it would be convenient for me to 
call Mr. Pike, or whether to let the Opponents deal 
with their objection and call Mr. Pike afterwards. 

President : My colleagues think they would like 
to hear the Objectors first. 

Mr. Clements : I appear in support of the objection 
of the National Association of British and Irish 
Millers and of a number of other firms who support 
them in this matter. At the moment I need not 
mention their names, because it occurs to me that 1 
may shorten the matter by saving at once that the 
point is that these traders are afraid that a sudden 
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alteration of practice may be made without any justifi- 
cation, and if that should happen, you will of course 
bear in mind that the individual trader has no locus 
before you to apply for an alteration of theconditions. 
It must be a representative body of traders, or a body 
representing a particular trade or locality. Now if 
my friend has been softened in any., way and he is 
inclined to agree that some grounds should be found 
before any such alteration is made, there will be no 
further difficulty ; but if he holds fast to hie objection 
to anything of that sort being provided for, then per- 
haps you will, allow me to proceed. Perhaps I might 
say, on the question of notice, my friend mentioned 
six months. It is quite true that six months' notice 
was suggested, but three months would meet the desire 
of the traders. I ought to remind the Court, per- 
haps, that this is an entirely new condition. Perhaps 
my friend will say whether he can agree to my sug- 
gestion. 

Mr. Bruce Thomas: No. 

Mr. Clements : My friend is unable to meet me, 
and so, with your permission, I think I had better go 
on. 

President : At the same, time, you cannot really 
suppose that the railway company will do it capri- 
ciously and for the purpose of harassing the trader. 

Mr. Clements : I should not suggest that for a 
moment, nor do I suggest anything in the way of bad 
faith. The fact is that we are settling final conditions 
and unquestionably the trader is open to the possi- 
bility of such a change being made — a change that 
would cause very considerable disturbance because 
the present practice is a very general one. I do not 
say it is absolutely general, but it certainly is a very 
general one. I do not think my friend would deny 
that. 

Mr. Bruce Thomas: I think that observation i* 
dissented from. 

Mr. Jepson: Are you speaking now particularly oh 
behalf of the British and Irish Millers’ Association • 

Mr. Clements : Yes. 

Mr. J epson : You surely do not put it as high as 
this : that generally throughout the country private 
owners’ wagons are labelled by the railway companies? 

Mr. Clements: That was the very thing I said I 
did not put. I said I did not say it was an absolutely, 
general practice, but that it was a very general prac- 
tice. It extends widely, although it is not universal. 

Mr. J epson : My own experience goes to tell me 
this. Take the very large quantities of tnaffie con- 
veyed in owners’ wagons from private sidings, and 
in railway companies’ wagons from private sidings ; 
generally the labelling is done by the sender. Take 
all the collieries, for instance; they invariably label 
their own wagons. 

Mr. Clements : I think coal might be excluded for 
the purpose of this discussion; this is not applicable 
to the coal traffic. 

Mr. J epson : Bricks, limestone, iron ore, pig iron — 
in the case of all those things the wagons are 
labelled by the consignors. 

Mr. Clements : I would suggest to you not in all 
cases. 

Mr. Jepson : There may be isolated cases. It i« 
not for me to give evidence, but I was rather sun- 
prised at your statement that the general practice 
was for the railway companies to label them. 

Mr. Clements : I hope you will not suggest that I 
said that, because that is what I did not say. I only 
said that it was a practice that widely prevailed. 
That is the statement I make, and I must leave it 
there. Now in support of this point, here are a 
number of firms of different industries who support 
this objection : There is Messrs. H. Newsum Son &■ 
Co., Limited, who are in the timber trade; there is 
Messrs. Nasmyth, Wilson & Co., Limited, who build 
locomotive engines; there is Messrs. Rowntree & Co., 
Limited, of York, who are cocoa manufacturers ; 
there is Messrs. Ronuk, Limited, who I think make 
furniture polish and boot polish, and that sorb of 
thing; there is Messrs. Whitecross & Co., Limited, 
who are wire drawers ; and there is the Boos ton 
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Foundry Company, Limited, who make radiators, 
that list shows a considerable assortment of trades. 
Now the firms from whom letters have been written 
suggesting that notice >and justification should be pro- 
vided 1 , who are members of the National Association 
of British and Irish Millers are : Messrs. John Green- 
wood & Sons, Limited ; R. <fc IV. Paul, I limited ; Paul 
Brothers, Limited; Foster Brothers Ltd.; Joseph 
Rank, Limited ; Buchanans, Limited ; Riverside Mill- 
ing Co., Limited; Herdmans Limited; W. A. Vernon 
it Sons, Limited; Uveco Cereals, Limited; Watson, 
Todd & Co., Limited; Frost & Sons, Limited. Those 
firms are in various parts of the country. I think 
that goes some way at all events to show that the 
practice does prevail very considerably, and they are 
very desirous that it should not be altered, or if it is 
to be altered that some justification should be 
advanced 1 upon which they should have an oppor- 
tunity of being heard. 

My friend Mr. Bruce Thomas yesterday referred 
to a rule made under the Railway Employment (Pre- 
vention of Accidents) Act, and I will refer to that in 
a moment. If this Condition stands as it is the 
traders are apprehensive that they will have no 
remedy at all. It will be impossible for them if this 
work of labelling is a reasonable facility to go and 
ask for a further facility in the face of this Condi- 
tion, iancT as regards getting any alteration of the 
Condition they have no locus standi to apply to it. 
They would be absolutely without any remedy at all. 
Turning to the Railway Employment (Prevention of 
Accidents) Act, my friend read the rule but he 
overlooked a rather important section which the 
Act itself contains, and it is this. It is Section 10, 
Sub-section 1 : “ Any person affected by any rule 

made under this Act which has been in operation for 
a period exceeding three months may apply to the 
Board of Trade to make a. rule rescinding or vary- 
ing the same. Such application shall be made in 
writing, and shall be accompanied by a statement of 
the grounds upon which it is made.” The next part 
of the Sub-section I need not read because it is in the 
case of an Order which has existed for less than 18 
months. Now that section will be nullified if this 
Condition is made. So that- on whichever hand I 
look, whether in the direction of reasonable facilities, 
or application to the Tribunal, or application to the 
Board of Trade, to rescind the rule under the Pre- 
vention of Accidents Act, if that were necessary, 

I am barred; and it is for those reasons that the 
traders have presented this objection. 

Mr. J epson : Is it quite clear that anybody who 
felt themselves affected by that rule with regard to 
labelling on both sides might go to the Board of 
Trade and might ask for, and perhaps get, am order 
made in their favour that the rule should be waived 
in their case. 

Mr. Clements: But not I think if this Condition 
is made. 

Mr. J epson: 1 am speaking apart from that 

Condition. 

Mr. Clements: Yes. 

Mr. J epson: You say it is open to anybody? 

Mr. Clements : Those are the words of the Act, and 
1 think they bear only one construction. You see 
this has been going on for something like 20 years. 

Tt is the Act of 1900, and in the cases of the traders 
whom 1 represent the railway companies have con- 
tinued to label the wagons. 

Mr. J epson: On both sides? 

Mr. Clements : On both sides, no doubt. As to the 
rule itself, you will notice this is what it says. It 
probably accounts for its not having been enforced, 
because I do not think any proceedings have been 
instituted for its enforcement. The Rule is Rule 1 
and the first material part is: “The company on 

whose line of railway such wagon is about to be used 
shall see that such label or direction is placed on 
both sides of the wagon. No railway company shall 
receive from any person for conveyance on its railway 
any wagon not labelled in accordance with this rule.” 
There is no obligation put there on any person ; so 



far as anyone is commanded to do anything it iis the 
railway company. I do not want of course to discuss 
the construction of this, 'but I thought perhaps I 
shoiild refer to it in dealing with the point. 

I have here two witnesses who will speak very 
shortly as to the present practice at their various 
places of business. 

President: I do not think there is any doubt as to 
what the practice is, is there? 

Mr . Clements : So far as the objectors are concerned 
I have stated what the practice is, but of course that 
is not evidence. It seems to me I ought to tender to 
you evidence in support of that statement. 

Mr. Bruce Thomas : We do not deny that that is 
the practice. We say that it is the practice, and we 
will not discontinue it without giving three months’ 
notice. 

President : There is no doubt about that. 

Mr. Clements : Very good; in that case 1 need not 
trouble you with the witnesses. 
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stood it. You rather said that the three or six 
months’ notice is not much good to you because if 
the railway companies give three months’ notice, and 
then discontinue, your clients would have no appeal 
to anybody. You suggested it might be that if this 
Condition did not exist they might go to somebody, 
the Railway Commissioners probably, and claim it as 
a reasonable facility. I thought you were putting it 
little bit too high there. 

Mr. Clements : I have only suggested it I think as 
a possibility.. I may say that what I had in my mind 
was the Railway Private Sidings Act, 1904. You 
probably remember it declares that the facilities to 
which traders 'are entitled by the Act of 1854 shall 
extend to facilities for making junctions on those 
private sidings and for the receiving, forwarding and 
delivenng of traffic from those sidings. That is what 
1 had m mind. I am not saying absolutely that they 
have a right to do that, but it does seem to me it 
would be open to the trader, in the absence of the 
condition barring him, to apply for a facilitv of that 
description. 

Mr. Locket: As a matter of practical politics, 
la '™' exactly that you are asking us to do ? 

Mr. Clements: The request is that the railway 
companies will add to the note to the Condition some- 
thing to the effect that the practice shall not be 
changed without their being prepared to give the 
grounds to justify the change, so as to give the 
trader some ground for trying to move a repre- 
sentative body to approach this Tribunal with a view 
to the alteration of the Condition. 



Mr. Locket : That means that they should abandon 
xome part of their legal position in the matter at 
the present time? 



Mr Clements: Well, does it go as far as that? 
They have already made a statement which is taken 
to mean that they do not intend to. 

Mr - Locket : 1 can understand your asking that 
the railway companies should agree to such a sugges- 
tion as that, but have we power to., impose such a 
condition upon them? 

Mr- Clements : Well, of course, the powers of the 
xnbunal are very wide. You are empowered to settle 
such conditions as you consider to be just and reason- 
able, and if I remember the sections rightly you 
are not fettered by any direction. 

MV. Locket: But by implication there is thrown 
upon them the onus of labelling the wagons if the 
traders require them to do it. 

Mr. Clements : 1 should rather put it this way— 
J I may adopt what was thrown out by the learned 
Chan man in the course of the recent discussion — 
that the railway companies should be invited to do 
this as .a. voluntary thing. I am not asking that 
it shall be put into the Condition ; I am only saying 
tb 'it some assurance such as I have suggested should 
be added to the note which they have already 
attached. 

Mr. Locket : They say they can give you assurance 
up to a certain point, but they cannot go quite as 
far ns you want them to go. 
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Mr. Clements : That is it. 

Mr. Locket : How can we help you in the matter? 
What do you want us to do in the matter? 

Mr. Clements : I should have thought if the Court 
could see their way to invite’ the railway companies 
to comply with that suggestion, the railway com- 
panies might be disposed to do so. Certainly they 
would attach great weight to any suggestion or 
recommendation that fell from the Court. 

Mr. Locket : I see. You mean something of the 
same sort of suggestion as we threw out with regard 
to the last condition. 

Mr. Clements : Precisely. Perhaps I had better 
read a letter or two that has passed. 

Mr. Jepson : Are those letters that were written in 
regard to meetings that took place between the Co- 
ordinating Committee and the railway companies, or 
arising out of those meetings? 

Mr. Clements : No, they are not. As a matter of 
fact, although these objectors are associated with the 
Co-ordinating Committee in many other respects, they 
are standing here separately, as it were. This is a 
letter which was addressed by the solicitors for the 
National Association of Millers to Mr. Thornhill of 
the London, Midland and Scottish Railway Company. 

President : If you could pick out one or two, I think 
that would be sufficient. 

Mr. Clements : I am instructed that these letters 

did arise out of those meetings, and therefore of 
course I cannot read them. 

Mr. Bruce Thomas : As far as we are concerned, if 
the Committee think it right they should be read, 
they can all be read. 

Mr. Jepson: We have always felt — at least we did 
as the Rates Advisory Committee, and I think also as 
the Rates Tribunal — that we would not ask to have 
anything produced before us as regards the negotia- 
tions that took place between the two parties, because 
we felt that there was a danger of those facts being 
brought into Court hereafter which might hamper - 
negotiations in the future, and we want the most 
perfect freedom in exchanging views and exchanging 
opinions between the Co-ordinating Committee and 
the railway companies. That was the reason why we 
said we did not want to pry into what had really taken 
place between them. 

Mr. Clements : I quite appreciate that. But as my 
friend raises no objection, I will read this letter, which 
I understand is quite free from that difficulty. This 
letter is from the Millers’ Association’s solicitors to 
Mr. Thornhill of the London, Midland and Scottish 
Company. “ Dear Sir, Standard Terms and Con- 
ditions of Carriage Condition 2. Our clients, Messrs. 
Nasmyth, Wilson and Company, Ltd., of Patricroft, 
near Manchester, have instructed us to approach you 
with regard to the proposed terms of the above Con- 
dition which are to be submitted to the Railway Rates 
Tribunal on the 19th instant. We assume that what- 
ever may be the terms of the Condition when finally 
settled, there is no intention to alter the practice 
which prevails on our clients’ sidings at Patricroft of 
labelling of trucks by your own servants, and we note 
that there 'is provision for exceptions in the appli- 
cation of the general rule being ‘ agreed in writing 
either generally or in respect of a particular consign- 
ment.’ We think that an understanding at any rate 
should be reached between us prior to the hearing on 
the 19th instant, and as time is short we will state 
what appear to us to be our clients’ minimum 
requirements : the Agreement should, we think, recite 
the long-standing practice which has prevailed on 
our clients’ siding, the proposed general Condition, 
and the provision in it for agreed exceptions, 
and should exclude our clients from the operation 
of the general Condition until say six months’ 
notice is given to determine this Agreement 
and furthermore should provide that such notice shall 
not be given or the facility be withdrawn without 
reasonable justification. We shall hope to hear from 
you in the course of this week that you do not antici- 
pate any difficulty in reaching an Agreement on these 
lines, Yours faithfully, Neish, Howell and Haldane.” 



Now this is the answer of the London, Midland and 
Scottish Railway Company, written from Euston 
Station on the 14th March, 1923: “ Dear Sirs, Stan- 
dard Terms and Condition of Carriage, Condition 2. 
Labelling of Wagons ex Private Sidings. Nasmyth, 
Wilson & Co., Ltd. In reply to your letter of the 
12th instant the Condition in question is of course 
subject to the approval of the Rates Tribunal. If 
it is approved in its present form the Companies 
propose, under the exception set out therein, to 
continue the present practice in regard to labelling 
so long as it is competent to them to do so and is 
to the mutual convenience of the parties, but they 
would have to reserve the right to terminate the 
arrangement at any time on reasonable notice, say, 
three months. The Companies are not prepared to 
come under the obligation proposed by , you as to 
justifying the termination of the arrangement if and 
when the occasion should arise, Yours faithfully, 
G. Cole Deacon, for H. L. Thornhill.” 

That represents the correspondence and shows the 
position which, as.. I say, is a difference of opinion 
with regard to the question of justification. Per- 
haps I might just draw attention to the fact, 
although no doubt the Tribunal has noticed it, 
that the Condition does provide for agreements in 
writing. Condition 2 contains the words, in 
parentheses “ except as otherwise agreed in 
writing generally or in respect of a par- 
ticular consignment.” It is a provision for 
agreement. The letter that I read which was 
written to the objectors’ solicitors was of course 
proposing an agreement within conditions. That is 
the submission I make. 

Mr . .J epson : The answer of the railway company 
is that they are willing to continue the present 
practice under the exception set out in the second 
clause — subject to notice. 

Mr . Clements : Subject to notice. 

Mr. , J epson : And without application. 

Mr. Clements : That is the important point. 

Mr. Jepson: I do not follow how we can help you. 
Mr. Abady : In view of the discussion that has 
arisen, I might say one word to the Committee 
here. We are satisfied with the declaration by the 
railway company and do not think it would be 
reasonable to take it any further, for this reason : 
that we think that supposing thle railway com- 
panies were after all acting in bad faith and did 
destroy a lot of these existing arrangements, the 
declarations being printed here would or might 
justify us in coming to the Tribunal and asking 
for an alteration under Section 45 of the conditions ; 
but we do not think it is practicable or reasonable 
to take a declaration beyond that which Mr. Bruce 
Thomas has placed before the Tribunal. 

Mr . Clements : That of course is the difficulty. 
The trader, the individual firm, can only approach 
you through a representative body, and if for 
instance he went to the Traders’ Co-ordinating 
Committee and asked them to approach you, 
because of hardship in his case, he would be met 
with refusal; so that it shows more than ever what 
I venture to suggest will occur, that the trader will 
be without any remedy whatever. 

Mr. Jepson : You do not suggest it would be 
reasonable that any individual trader should come 
and ask, and expect to get, an alteration in these 
conditions which had been agreed to generally by 
the whole trade of the country. 

Mr. Clements : I am not discussing or criticising 
that for a moment; I am only pointing to the fact 
that there is the position of the individual trader. 

Mr. Jepson: If the individual trader had such 

a good case as I can imagine may be in your mind, 
he could go to your Association or the Federation 
of British Industries or the Associated Chambers of 
Commerce and present his case, and those parties 
would have authority to come and present his case 
here, if they thought it was good enough. 

Mr. Clements : They would have authority to do so, 
but of course he would have to get that. Whether 
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or not an individual trader, or even a considerable 
number of them, could succeed in that, I do not 
know. I will not limit it to one trader, but I will 
.say a number of traders. 

Mr. Bradley : On behalf of the Trafford Park 

Traders’ Association, I wish to draw your attention 
to Section 42 of the Act, wherein it says that certain 
standard conditions — that is this Blue Book — shall 
be submitted for your approval; and further in 
Section 43 that the Rates Tribunal shall consider the 
terms and conditions so submitted. Instead of con- 
sidering this Blue Book, we are considering a book 
which was only produced on the 14th instant. That 
shows a difference of two or three words which are 
very important to our traders, and I may say that 
our traders number upwards of one hundred, all of 
whom are dealing with traffic on private sidings and 
with traffic which is labelled by the railway companies. 
The three words to which I refer are in Condition 2. 
“ Every truck loaded in a siding not belonging to 
the company shall .... be labelled by the trader.” 
"That is not contained in the first issue, and not being 
■contained in the first issue, it does not come within 
the province of the terms submitted to you, which 
are to be considered by you in accordance with the 
Act. It is within your province to rule out those 
words. If those words are ruled out, there will be no 
necessity for any such condition as is implied later 
■on. Failing that, of course I must go on similar 
grounds to what Mr. Clements has already gone on. 
I certainly consider it is not within the province 
of this Tribunal to have those words inserted, for 
this reason : those words are an extension of what 
the railway companies offer to the traders, and the 
traders would have made objections on reading these 
words, had they been able to. Therefore no objection 
was lodged seeing that there was nothing said as to 
who should provide the labels. It was then open 
for present conditions to be continued, and if any 
attempt was made to withdraw them, then of course 
we had our remedy to go to the Courts. But in ask- 
ing you to insert these words it is an extension upon 
the railway companies’ original proposals and should 
have been advertised, and there should have been the 
■opportunity for objections from the traders. As it is, 
it has been put in certainly as an arrangement 
between the Co-ordinating Committee and the rail- 
way companies, but it has not been advertised, and 
traders have not had the full opportunity of raising 
objections. For instance, in my own case, the 
Trafford Park Traders’ Association, it is only by 
■coincidence that we have ever heard of this at all. 
.Had I not been personally a member of the Co-ord- 
inating Committee, it might never have come to 
my notice. Therefore I say it is not in order that it 
■should be inserted afterwards. 

My second point is that the labelling is a facility 
which has been granted to us for upwards of 25 
years, and we consider it part of the conveyance, 
and as such it should not be withdrawn from us by 
any Court merely fixing terms and conditions of 
•carriage. The fixing of terms and conditions of 
■carriage should not be a means to withdraw any 
facilities already granted to traders 

My other point is that we are on a railway which 
is not represented here. They also ought to have had 
notice, the same as other traders, and ought to have 
been allowed to come here as other parties, and 
object to this being put in, or to have an opportunity 
•of upholding it; but they have had no notice and 
therefore they could not act either in support of the 
traders or against the traders. If that had been 
done we should have known where we were. 

I cannot understand why this clause is put in 
by the traders. It evidently means that if the trader 
does not do the labelling and puts his truck at the 
■disposal of the railway company without a label, 
then the railway company may either refuse to label 
the truck, or they may label it and make an extra 
charge. Making an extra charge we consider would 
be illegal, as the labelling is included in the con- 
•veyanew and we say it should not take place. 



To ensure the continuation of the present practice, 
we do press very strongly that the words “ by the 
trader ” be struck out, and we say that the promise 
with regard to three months’ notice of closing of the 
agreement is no good and that it ought to be six 
months. We want a continuation of the present 
practice for all time. 

One other point Mr. Clements raised and that is, 
that if this is passed by the Tribunal as it reads 
now, we cannot come to you and ask you that this 
should be the continued practice. Nor can we go 
to the Railway and Canal Commission Court, because 
these terms and conditions would act against us, 
and the Railway and Canal Commission Court would 
rule us out of court altogether. Therefore we are 
at the mercy of the railway companies for all time. 

There is one other point I should like to mention. 
With all respect to the Co-ordinating Committee, of 
which I say I am a member, I do not quite agree 
that they are voicing the opinion of all the traders 
in this matter, because their decisions are taken by 
the majority, and quite a number of that majority 
have no interest in. private siding traffic. To have 
got a proper co-ordination in this matter, private 
siding owners think they should have met the railway 
companies and come to a decision, and not the 
Co-ordinating Committee which contains a number 
of traders who are not interested. I say in that 
way we are prejudiced, not only by not hearing of. 
this proposal before, but because the decision was 
arrived at by a majority who are not interested. 
I think I have made the points I want to make. 
We strongly press that the present practice should 
be continued and should not be rescinded by this 
Court. 

Mr. Clements : I ought to have said — and it is 
rather important as bearing on the extent to which 
the practice prevails — that I am authorised by the 
Docks and Harbour Association to say that they 
stand by a rule which one of their sub-committees 
made with reference to this matter, the wording of 
which is as follows : — 

“ On sidings and dock lines where it is the 
general practice for the railway company to 
check the loading and themselves perform the 
sheeting of trucks loaded by or on behalf of the 
consignees, the labelling is done by the railway 
staff, and there are strong objections to putting 
this responsibility on the Port Authority’s or 
master porter’s staff.” 

Mr. Jepson : Mr. Bradley, you want the present 
practice to continue, but you did not tell us what 
that present practice was. 

Mr. Bradley : The present practice is that the 
railway company label all our trucks. 

Mr. : Jepson : Which railway company? 

Mr. Bradley : The Manchester Ship Canal Company 
on behalf of other railway companies. 

Mr. Jepson : They do the labelling of the trucks 
from the private sidings of the Trafford Park Estate, 
do they? 

Mr. Bradley : Yes, in all cases. We have had that 
practice for 25 years and there has been no trouble, 
and we want that continuing for all time as part 
of the facilities which we have enjoyed. 

Mr. Jepson : Of course, neither the Manchester 

Ship Canal Company nor the Trafford Park Estate 
are grouped under this scheme, but I suppose you 
come under it in this way, that both those companies 
are railway companies to which the Rates and 
Charges Order applies, and which ultimately will have 
one of the big railway company’s standard rates and 
charges applied to them. 

Mr. BracUey : That is so. We shall be under the 
same obligation exactly as any other trader. 

Mr. Bruce Thomas : I do not know that I can 

say any more about the matter. I do not know 
whether you would like to hear Mr. Pike upon it. 
The way this matter strikes me, if I may say so, 
is that I fail at the moment to see how this Com l 
can fm-ce the railway companies to make some sort 
of binding declaration or promise which puts a duty 
upon them to go on to private sidings which they 
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have no right to go upon, apart from the bargain 
with the traders. Presumably that bargain would 
continue to be good where they wanted the railway 
companies to go on, but how can this Court do any- 
thing to compel the railway companies to go upon 
private sidings when they are under no obligation at 
all to go there? If a railway company performs any 
service in connection with a private siding, it is en- 
titled to make a charge, but it has been laid down on 
many occasions that a railway company is under no 
obligation to perform any services which are comprised 
in Section 5 of the Rates and Charges Order. In 
future those will be the services under Section 11. 
A railway company is not obliged to perform any 
of the services there. They are entirely voluntary 
services. The matter was dealt with very fully in the 
case of Myers Rose v. The Midland Railway Company 
by the Judgment of Lord Fletcher Moulton, in which 
it is clearly laid down that all those services are volun- 
tary services. That being so I do suggest that, with- 
out going into the merits of the thing any further, 
this Court should say that- they cannot compel the 
railway companies to undertake an obligation to do 
something that the Law does , not place any obligation 
upon them to do. I do not think any question arises 
on the facts; there is no particular point upon the 
facts that Mr. Pike could help the Court upon, though 
he is here and quite ready to deal with anything 
if the Court wishes it. 

Mr. Clements : I should not trouble you with any 
further remarks, but I understood my friend to say 
that I was asking the Court to put compulsion 
upon them. You will remember that I suggested 
nothing of the kind. What I have suggested is that 
you should make a recommendation or invitation to 
the railway companies to alter the terms of the Note 
attached to the Condition in the manner in which 
I have described. I have never made any suggest ; on 
that yon should require or put an obligation upon 
the railway companies to do things. I think my 
friend should do me that justice. 

Mr. Bruce Thomas : If my friend invites the Court 
to tell the railway companies that in the opinion of 
the Court they think they ought to do this, well 1 
suggest that before the Court considers whether it 
will say that, it will first come to the conclusion 
whether there is any obligation upon a railway com- 
pany to do it. 

(Adjourned for 

Mi\ Bruce Thomas : The next Condition is No. 3. 
and it is agreed by the Co-ordinating Committee. I 
understood that my friend Mr. Doughty was going to 
raise an objection on 3 ( g ) on the word “ casualty ” 
there. 

Mr. Locket: Did you not satisfy him? 

President : No. The Wine and Spirit Trade Asso- 
ciation were satisfied and they withdrew. 

Mr. Bruce Thomas: I. think it is the National 
Federation of Fruit and Potato Trades Associations. 
This is the only point upon it. 

Mr. Doughty: Also as a matter of drafting “sub- 
ject to these conditions ” in the first line would 
appear to make all the conditions precedent to lia- 
bility ; I do not suppose that is the intention of the 
railway company. 

Mr. Bruce Thomas : No. The intention is, as I 
think the Condition states, that the liability which 
is imposed by this Condition is subject to any quali- 
fications that there may he in other conditions. 

President : That is so, Mr. Doughty, is it not? 

Mr. Doughty : It will mean, of course, endless liti- 
gation on the meaning of those words. Put in that 
place 1 think, if I may express my opinion, it will 
make all the conditions which you may approve of 
conditions precedent to the company’s liability. If 
you could show that the truck was not properly 
labelled and so on, there would be no liability on the 
company at all. That is the plain meaning of those 
words, hut I do not think it is the intended meaning. 

Mr. Bruce Thomas : Of course, if through want of 
labelling goods were lost, then -that would be an 



Mr. J epson : One knows there are lots of things 
that railway companies are doing to-day for the 
traders which there is no obligation upon them to 
do. Of course if a case arises — as they have arisen 
many times in the past — -where a company has to 
justify the rates that have been charged, or the re-, 
bates that are being allowed in connection with 
private siding traffic, of course it is quite open to 
the railway companies to take into consideration 
those services that they are running voluntarily with- 
out any obligation upon them to do so, and while 
they continue to do those services, it is quite fair lor 
the railway companies to assess their value in con- 
sidering what sort of rebate the private siding own n i 
is to be entitled to off the station, rate. One under- 
stands that there are lots of those things, and I do 
not think it would be advocated by Mr. Clements or 
Mr. Abady or the Co-ordinating Committee that 
those things should be put into the conditions as 
obligations upon the railway company. 

Mr. Clements : No, certainly not. 

Mr. J epson : Mr. Clements says certainly not. I 
do not think the Court would do that, even if it were 
argued that they should. 

Mr. Brace Thomas : I would snggest that the Court- 
ought not, if I may say so, to press the railway com- 
panies to do anything that they are clearly under no 
obligation to do. In this case they have gone a good 
way, and though my friend said that the fear of a 
sudden alteration without justification was the reason 
of his coming here, I suggest that we have certainly 
taken away all fear of any sudden alteration, be- 
cause we have of our own free-will said we will give 
you three months’ notice. 

Mr. Bradley : On the point made by Mr. Jepson 
with regard to any charge, we contend that labelling 
is part of the conveyance. 

Mr. J epson : Yes, I heard you say that. 

ill?’. Bradley : We say that there should he no extra 
charge. 

Mr. Jepson : I heard your contention, ibut I do not 
agree with it myself. 

President : Does anyone else wish to address the 
Court on this Condition? The Court are unanimously 
of opinion that the declaration made by the railway 
company, coupled with the statement that facility 
will not be withdrawn without three months’ notice, is 
satisfactory, and Condition 2 as drafted will stand. 

a short time.) 

exception, and I think you will find that even more 
specifically provided for in a later Condition, No. 23. 

Mr. Doughty : Where it is specifically -mentioned 
there is no objection to it, but what is the meaning 
of “subject to these conditions”? 

Mr. Bruce Thomas: “Subject to the exceptions 
hereinafter contained.” 

Mr. Doughty : Very well; if you had put that in. I 
should have had, no objection to it, but “ subject- to 
these conditions ” gives an unending vista of defences 
to the railway company. The exceptions are all specifi- 
cally contained in various conditions coming after- 
wards, but putting the words in there “subject to 
these conditions ” make everything in the conditions 
conditions precedent, and would lead to endless dis- 
putes and litigation. If my friend were to adopt the 
language he used just now, “ subject to the specific 
exceptions hereinafter contained ” I should have no- 
objection to that. 

Mr. Bruce Thomas : This condition, and its word- 
ing has been considered at great length — not just on 
the spur of the moment, as I am considering these 
words — both by the Co-ordinating Committee and 
the railway companies, and they have come to the 
conclusion so far as they are concerned that this is a 
satisfactory form for the- condition to take. Of 
course, lit is subject to the approval of the Tribunal. 
Unless my friend can show that there is some specific 
objection to the form in which it is drafted, an 
objection which at the moment I do not appreciate, 
it seems to me that the words which are used there 
mean exactly what I have said, subject to this 
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President : You mill have to get some condition 
which is adverse to something in those to which it 
would apply. When you interpret the words “ sub- 
ject to these conditions,” you have to find something 
in the total body of conditions that might affect this, 
and then it would be subject to that. 

Mr. Bruce Thomas : Yes. I should have thought 
myself that that is exactly wlnat it meant, and no one 
could suggest otherwise. In other .words “ subject to 
these conditions ” is another way of stating that 
there are some provisos that affect this elsewhere in 
the conditions; if there are any, then this condition 
must be read subject to that. 

Mr .Doughty : Cannot my friend with his great 
knowledge of the conditions say “ subject to Condi- 
tions Nos. 4 to 16 ”? 

President : I think that would be rather difficult, 
because he might by some slip exclude something 
which afterwards would be found ad rem. I think this 
is not an unusual form, and it is a convenient form 
of drafting. 

Mr. Doughty : It is a very dangerous form of draft- 
ing. 

Mr. Bruce Thomas : It is the commonest form. 
“ Subject to the provisions of this Act so-and-so ” ; 
that is a common method of enactment. 

Mr. Doughty : My clients feel very strongly upon 
this. This is not at all a lawyer’s paint; it has been 
pressed upon me very strongly by the lay gentlemen 
instructing me upon it. 

Mr. Bruce Thomas : 1 quite accept my friend’s 
statement that it is the point of his lay clients. 

Mr. Doughty : But it has the support, I may say, 
of my own judgment as well. They feel that the con- 
ditions should be specified and that there should not 
be a wide range over all the conditions, a breach of 
any one of which may afford a defence to the railway 
company, or at any rate a ground for argument. Of 
course, if you do not take that view, Sir, I do not 
want to press it unduly or improperly. 

President : I am sure you would not want to do 
that. The present state of my mind, being used to 
this, perhaps not so good form as you may have been 
used to in other connections, is that these words 
are apt words for the purpose for which they are 
employed; that is how it strikes me. 

Mr. Doughty : I will not press the matter then, 
Sir. If you think they are apt words, I think the 
explanation of my friend, which will be on the note, 
may be useful hereafter if the question arises, should 
any company make use of them. 

With regard to the word “ casualty,” that is not 
a word which is capable of very exact definition in 
law, I think ; I do not know what that means. I 
understood my friend, in discussing the condition, 
to say that he meant “ inevitable accident.” 

Mr. Bruce Thomas : No. 

President : He did not say “ inevitable accident.” 
As I understood he said generally “ casualty ” means 
accident which could not have been prevented by any 
care or forethought on the part of the railway com- 
pany, I do not know whether I have got it right. 

Mr. Doughty : Is not that the same thing 

practically as “ inevitable accident.” 

Mr. Bruce Thomas: No. “ Accident ” is something 
that would not have happened if the railway com- 
pany had exercised all reasonable foresight and care. 

“ Inevitable accident ” is that which no foresight 
could have avoided. Of course, this is most im- 
portant, because upon those two branches the whole 
agreement hung. The important part here in rela- 
tion to “ casualty ” is the jjroviso, and if you sub- 
stitute for “ casualty ” “ inevitable accident,” away 
goes the proviso at once. 

Mr. Doughty : Would it not be better to have the 
words my friend suggested : “ An accident which no 
care or forethought could have provided against.” 

Mr. Bruce Thomas : No, because that is an in- 
evitable accident — an accident which no care or 
foresight could have avoided. 

Mr. Doughty: My friend discussed their bringing 
goods under Bedhead’s Case, which was the effect 



he wanted to get. It strikes me that the word 
“casualty” is a very inapt word to give the 
definition of Bedhead’s Case to goods. 

President: What I feel about it is this: a very 
large number of people have laid their wise heads 
towards effecting a settlement, which seems to me,, 
on the face of it, and I may say it strikes my 
colleagues too, a great advance on anything that the 
traders have had before. I should be very sorry to 
upset a settlement- arrived at which seems so 
beneficial by substituting a word with which they 
Were not familiar, and which they had not agreed to. 

Mr. Doughty : The traders whom I represent do 
not feel that this clause is beneficial to them, because 
many of them have adopted the practice of refusing, 
to sign any conditions whatever; they rely on the 
obligation of the railway company to carry their 
goods as common carriers. 

President : The obligation of the company is not 
quite that, you know; it is to afford facilities far- 
traffic under the Act of 1854. It does not follow 
that they are common carriers of the goods, because- 
they are obliged to afford facilities under the Act. 
of 1854. 

Mr. Doughty : They do in fact afford facilities and, 
in fact there are no conditions upon those. 

Mr. Bruce Thomas : I think if my friend inquired 
be would find that that is not correct. It may be- 
t-hat they do not sign consignment notes which have 
on the back of them the conditions, but I think he 
will find that all his traffic is carried subject to the 
general conditions, and that was made perfectly plain 
to all traders by written communication several years 
ago . 

Mr. Doughty : That is perfectly true. There has 
Ijeen no doubt a dispute about it. The railw r ay com- 
panies served us with notice of their conditions, and 
my clients say that they have got the notice, and 
they do not accept them. They send the goods and 
the railway company take the goods ; that is the 
position. 

President : But you cannot convert them into 

common carriers against their will. 

Mr. Doughty: I quite agree; not further than the 
Act .of 1854. 

Mr. Bradley : On behalf of the Manchester 
Chamber of Commerce I can only say that we do 
strongly' object to this clause 3 (g) “ casualty,” 

first of -all, on the ground as in the previous case, 
that it is not stated in the original document. 
We state that we cannot define “casualty”; we 
do not know what it is. What it means is, that 
they claim that it is left to the railway companies 
to decide the question for themselves, and it means 
taking every case to the High Court. The result 
is, that it throws the whole of the onus on the 
traders of pointing out what “casualty” is. It 
might mean even the derailing of wagons, or fire from 
an engine getting on to cotton, or damage to 
drapery traffic, or even collisions. All those might 
come under “ inevitable accidents ” or “ casual- 
ties,” in which case we should he precluded. It 
means that in every case we should have to insure 
our goods when sending them by railway. Wo 
really intended that this condition should cover 
all reasonable insurance, and that we should not 
have to re-insure our traffic against such things 
as “ casualty.” We quite admit from (a) to (f) 
are reasonable, hut (g) is an entirely new thing, 
and we strongly protest against it being inserted 
in these conditions as a new thing altogether in 
the railway world, and a thing which will lead to 
endless litigation. 

President : Does any other gentleman wish to 
address the Court on this? Mr. Thomas, do you 
wish to say anything? 

Mr. Bruce Thomas : I do not think I can add 
anything further. 

President : The unanimous opinion of the Court 
is that Condition 3 as drafted should stand. 

Mr. Bruce Thomas: I think there is nothing on 
Condition 4. My friend, Mr. Monier-Williams, who 
appears for the Wine and Spirit Trade Association, 

C 
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stated yesterday, as 1 understood, that their 
objection was withdrawn. 

Mr. Monier -Williams : That is so. 

President : Then Condition 4 stands. 

Mr. Bruce Thomas : On condition 5 there is no 
objection; it is an agreed Condition. 

President : Very well, that stands. 

Mr. Bruce Thomas : On Condition 6 nothing 

arises ; that is agreed, and there is no objection. 

President : Condition 6 stands. 

Mr. Bruce Thomas : On condition 7 there is a 
question that is raised by the National Federation 
of Fruit and Potato Trades’ Associations. You 
will observe that this Condition deals with the 
obligations of the Company when merchandise is 
transferred to an independent carrier; that is the 
object of the Condition. It is dealing with what 
the liability of the companies should be under those 
circumstances. An independent carrier is stated not 
to include a person who is really the railway 
company’s contractor, a person who may be doing 
delivery work for the railway company. If I may 
just read the opening words, I will try and explain 
the point as I understand it of the objection: “ In 
the case of merchandise consigned to a destination 
which entails transfer to an independent carrier 
which expression shall not include a railway 
company of Great Britain or a contractor em- 
ployed by the railway company to deliver 
merchandise within the usual delivering area of a 
terminal station.” The suggestion of the Federation 
of Fruit and Potato Trades’ Associations is that 
in the fourth line before the word “ deliver ” there 
should be inserted the words “collect or”; 
then before the word “ delivering ” in the 
fifth line there should be inserted the words 
“ collecting or.” In our submission that is quite 
unnecessary. It imports a matter really that has 
nothing to do with the particular objects of this 
Condition, which, as I pointed out, deals with the 
transferring of merchandise by the railway companies 
to an independent carrier. To say that the 
independent carrier shall not include a contractor 
employed by the railway company to collect merchan- 
dise is, in my submission, not sense in relation to this 
Condition which is dealing with the railway com- 
pany in the course of transit handing it forward, and 
therefore you do not want to have any words in that 
have anything to do with the collecting by an inde- 
pendent carrier. It is only dealing with delivering 
by the independent carrier. Similarly with regard to 
the proposal that you insert “collecting” before 
“ delivering ” in the fifth line it is not necessary, in 
our submission, because we ar§ not concerned in this 
Condition with collecting at all. Then if you take 
paragraph (a) of the Condition in the sixth line 
before the last word “ deliver” they again suggest 
inserting “ collect or,” and in the next line before 
the words “ delivering area ” insert “ collecting or.” 
I think that the observations I have made upon the 
opening words of the Condition would apply in the 
same way to the proposal upon (a). In our sub- 
mission, it has nothing to do with this Condition, and 
that those words should not be inserted. 

Mr. Doughty : The proposal of the National 

Federation of Fruit and Potato Trades’ Associations 
is merely to place upon the railway companies the 
liability for some independent contractor whom they 
may employ to collect the goods at markets. It 
frequently happens that such independent contractors 
are- so employed, and the proposal is to place upon 
the railway companies the same liability when they 
collect in that way as they willingly adopt in the 
case of delivering. It is perfectly true that in the 
way my friend has drafted the clause the word 
“transfer” makes the expression somewhat inapt. 
I quite appreciate the criticism so far as it deals with 
the verbal criticism, but in practice in the actual 
necessity of the case that is the only Condition that 
we can see which is at all appropriate for the explana- 
tion of the liability which I understand from my 
friend the railway companies are willing to adopt. 
I do not understand that his criticism is directed to 



the justice of our proposal; it is rather directed to 
the inaptness of the form of it, so, of course, my 
clients are only too happy to avail themselves of the 
assistance of my learned friend in making their 
proposal more simple, and they will be very glad 
indeed to adopt a suggestion of the Committee, but 
the words they have used indicate quite clearly where 
tlie shoe pinches. The fact is this, that independent 
contractors are used to come round and collect goods 
at all times of rush. It is uncertain whether those 
independent contractors are sufficiently made the 
agents of the railway company to make the railway 
company liable for the lose of goods in transit from 
the market to the railway station, and so we desire, 
if possible, to use words to resolve now all possible 
doubt on the subject. The word is not altogether so 
inapt, because when a consignment note is signed it 
is arguable that the transit has begun, and therefore 
the transit may begin at the signing of the consign r 
ment note, but the goods may then be immediately 
transferred to the collecting agent who may be an 
independent contractor. We do not object to the 
definition being kept “ within the usual collecting 
area ” ; it is simply to meet the question of rush when 
the railway companies take into their service any 
independent contractor whom they may find willing 
to do the work and send these vans round to collect 
our goods. 

President : This is only by way of exclusion, is it 
not? “ This expression shall not include a railway 
company of Great Britain or a contractor employed 
by a railway company.” 

Mr. Doughty : Yes, I agree. 

President : How does that help you on the point 
you are making, even if you were, to insert “ collect 
or ” ? 

Mr. Doughty : I think it would, because in the case 
of merchandise consigned to a destination which en- 
tails transfer to an independent contractor there we 
have an exclusion which is in our favour at the 
delivery end. We want a definition excluding a per- 
son who may be independent but collecting. 

President : It is “ employed by the railway com- 
pany.” 

Mr. Doughty : Yes. 

President : That would apply to the collecting and 
the delivering. I do not quite see for the moment 
where your independent contractor comes in; it is 
exclusion. 

Mr. Doughty: If the words were “ in the case of 
merchandise consigned to a destination which entails 
transfer to an independent carrier ” and they stopped 
there, the railway company would only have to say, 
“ Well, your goods were handed to an independent 
carrier, and therefore we are not liable.” They ex- 
clude from the definition an “ independent carrier ” 
a person employed by a railway company to deliver 
merchandise. 

President : Quite. What you want to put in front 
of “ deliver ” is “ collect or ” ? 

Mr. Doughty : Yes. 

President : But I do not see that it alters the 
sense of it; it ie only widening the exclusion, so to 
speak. 

Mr. Doughty : It is, but I wish, if I can, to widen 
the exclusion. If I can widen the exclusion I am 
perfectly content. The railway companies say: “ We 
are not liable for independent contractors.” That is 
a general exception of their liability, but they say : 
“ We will accept liability for independent contractors 
employed by us to deliver.” We say: “ Certainly, 
but why not also accept liability for independent 
contractors employed by you to collect? ” They, 
first of all, exclude independent contractors, and from 
that exclusion they except the delivery contractor. 
We desire that they shall also exclude from their 
exception their collecting contractor, and we should' 
be quite content with that. I think the drafting 
makes that quite clear. Might I point out to the 
Committee that perhaps without these Conditions 
before one, one would have imagined that a con- 
tractor employed by a railway company was such a 
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person as the railway company would accept respon- 
sibility for, but in face of this Condition' the railway 
company cleanly do not intend that, because they say 
that an independent contractor employed by them to 
deliver beyond the usual delivering area is a person 
for whom they are not responsible although they 
have employed him. As there is no objection to that 
it may be taken that the Committee will approve of 
that attitude by the railway companies ; therefore, it 
would be unsafe for the traders to rely upon the 
argument that because a contractor is employed to 
collect, therefore, as a matter of law, the railway 
company are responsible for his actions, or for the 
actions of his servants. The contractor who collects 
may collect in his own way more or less at his own 
time so long as he fits in with the service of the 
railway company and employs his own servants to do 
that, and, as far as I can see from these Conditions, 
if a trader at his stall at Covent Garden hands to 
John Smith a consignment of goods to be taken to 
Euston and there handed to the railway company for 
delivery in Liverpool, the goods are not in the pos- 
session of the railway company for the railway to 
accept responsibility until they are handed over by 
by John Smith at Euston, whereas if they were col- 
lected as the usually are, of course, by the railway 
company’s vans at Covent Garden, the trader would 
have the protection of looking to the railway com- 
pany for reimbursement for loss from the moment 
they are handed in to the cart. I do not think my 
friend desires to exclude the risk ; I think it is more 
a matter of agreeing upon a proper form of word's. 
I do not know what his attitude is about it. 

Mr. Bruce Thomas : I really do not see what it 
has got to do with this condition ; neither can I see 
what my friend’s fear is. If someone in Covent 
G airden says to the railway company : ‘ ‘ We want you 
to collect these goods and take them to Euston and 
then send them on to Liverpool,” and gives the 
railway company a consignment note at the office 
there, and the railway company sends John Smith 
to collect them., of course they are at the railway 
company’s risk, because John Smith is the person that 
they, the railway company, have employed to take 
the goods to Euston Station. This condition does 
not purport to deal with a case of that kind at all, 
and .1 suggest that one does not want any condition. 
A railway company is liable for the acts of its agents, 
and if the railway company undertakes to collect from 
someone in Covent Garden goods and cart them to 
Euston and so send them on by railway and does 
not go itself but sends John Smith, then obviously 
the railway company is responsible for the acts of John 
Smith. 

Mr. Locket : The fact that it is a- consignment at 
a through rate throws all the responsibility on the 
railway company under those circumstances. 

Mr. Brv.ce Thomas : I do not think through rates 
would necessarily matter. Whether there is a through 
rate or not the point is, if I may suggest it, that the 
railway company have, in fact, agreed to cart from 
Covent Garden, and they do not do it in a cart that 
is labelled “ London and North Western Railway,” 
but they send somebody else to do it. Obviously that 
man is carting as the agent of the railway company, 
the railway company are responsible for his acts, and 
there is nothing here to exclude that responsibility. 
What is being dealt with here is where they agree to 
carry goods to a destination, and in order to get them 
to that destination it becomes necessary to hand the 
traffic to a person who is not a person employed 
by the railway company as a sub-contractor. 

Mr. Locket : I think you gave us the illustration 
yesterday with regard to traffic to the Isle of Wight. 

Mr. Bruce Thomas : That was an illustration I gave. 
I suggest that the words my friend is proposing are 
quite inapt in this condition. He is trying to import 
in this condition quite a separate and distinct 
matter, and one that I suggest does not require any 
condition to preserve his rights. 

Mr. Doughty : I fail to follow my friend’s reasoning 
quite, because if the collecting agent is the servant 
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of the railway, or at any rate, a person for whom 
the railway company are responsible, the word 
“ independent contractor ” is an unfortunate word 
to use in the condition. 

Mr. Bruce Thomas : It is “ independent carrier.” 

Mr. Doughty : Well, it is the same thing. It means 
an independent person, that is, a person not subject 
to the control of the railway company. 

Mr. Bruce Thomas : But it is not the same thing; 
that is where the confusion arises. Take the Isle 
of Wight instance. 

President : Mr. Doughty, I dare say you can re- 
assure me, but I do not see for the moment how 
your difficulty arises under this condition. You 
have been talking about something being taken from 
Covent Garden in an independent cart or a railway 
company's cart. 

Mr. Doughty: By a person employed by the rail- 
way company. 

President : Could you give me a case following the 
■words of this section where you are dealing with 
something in your trade involving a transfer to an 
independent carrier and show me how you are hurt. 

Mr. Doughty : In this way. The railway company 
as a rule send their own carts to collect our goods, 
and there is no question about their liability. In 
periods of rush they send a cart owned and con- 
trolled by John Smith. They contract with John 
Smith and send John Smith to us, we hand to John 
Smith our fruit and vegetables, and he takes them 
to Euston. My clients feel that they are not pro- 
tected during the journey from Covent Garden to 
Euston. They feel that they can only look to John 
Smith. 

President: But does that arise under this Condi- 
tion? Is that a case of “ merchandise consigned to a 
destination which entails transfer to an independent 
carrier ’ ’ ? 

Mr. Doughty : It depends entirely on the con- 

struction of the word “ transfer.” The consignment 
takes place at Covent Garden ; then the goods are 
immediately transferred to an independent carrier. 
You may say there is no transfer. 

Mr. Locket : "They are transferred to the agent of 
the railway company, not to an independent carrier. 

Mr. Doughty : An independent agent. A person 

whom they pay is independent. 

Mr. Locket: No, he is not independent; he is 

acting as agent for the railway company and the 
railway company are responsible for his actions. 

Mr. Doughty : Of course, if that is so, my inter- 
vention is useless I agree, but my clients do not feel 
that that is so. 

President : I am afraid that is so. 

Mr. Doughty : Do not say you are afraid, if 1 may 
respectfully say so; I am delighted to hear it. I 
think that is, if I may say so, the proper con- 
struction. My clients have felt extremely nervous 
about it, and they want to be reassured, but if you 
express that view, it will be sufficient if any question 
hereafter arises. 

Mr. Monier-Williams : I had in my mind the specific 
instance in which my clients thought a difficulty 
might arise. Take for. instance, traffic consigned to 
the Isle of Wight; that is a class of journey within 
this class, because it entails at the other end a 
transfer to an independent carrier; that is to say, 
traffic from London to the Isle of Wight within this 
clause is a class. Supposing some goods which were 
starting off on that journey were collected at Covent 
Garden, not by the railway company’s man, but by 
somebody whom, thej^ employed particularly to collect 
those particular goods, not a contractor who- is 
ordinarily employed by them to deliver goods within 
the usual delivering area. During the time that 
those goods are on that specially employed contractor’s 
van something happens to them. It has never been 
suggested that the railway companies should avoid 
liability for the happening during the time that the 
goods are on that specially employed contractor’s 
collecting van; therefore we thought there would be 
no harm in trying to have these words “ collect ” 
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and “ collecting ” put in there to govern that case, 
because it might be at some .future date argued, 
supposing something happened to these goods while 
the}' were in that collector's van, “ This is a journey 
within this class, because it is a journey that entailed 
at the other end — Portsmouth, or wherever it may 
be — transfer to an independent contractor, and 
therefore our liability is limited by this. The con- 
tractor in whose possession the goods were at the 
time they were damaged was not a contractor who 
is specified here, namely, one employed by the rail- 
way company to deliver merchandise within their 
delivering area, and therefore we cannot accept 
liability for your goods in the circumstances in which 
they were lost.” It is really only a matter of drafting 
in order to try, and make the' clause cover that 
instance which I have given. You must get, first of 
all, a journey which is within the class aimed at by 
the clause, namely, one which entails transfer to an 
independent contractor at the other end. Then you 
must see whether the contractor in whose control 
and possession the goods were at the time they were 
lost is one who is specified and defined in this clause, 
and if there was a. contractor who was particularly 
•employed in an exceptional case to collect on that 
particular occasion, it might be argued with some 
show of reason that he was not a- contractor within 
this clause, and that is why we want to have these 
words “ collect ” and “ collecting ” put in just to 
■cover that special case. 

Mr. -Jepson : Take another case of the kind that 
comes to my mind. Supposing the trader is carting 
his own goods to the railway station, and it is charged 
at full C. and D. rate, and he draws the cartage 
rebate, would you say that the trader carting his 
own goods was liable for anything that happened 
while the goods were on the cart or that the railway 
company was liable? 

Mr. Monier-Williams : The trader in a case of that 
kind presumably. 

Mr. -Jepson: There are plenty of those cases, of 
course, where traders cart their own goods to the 
railway station, it is charged at the through C. and 
D. rate and they draw a rebate; do you suggest that 
in that case the railway company is liable for any- 
thing that happens to the goods while in the hands 
of the trader carting his own goods? 

Mr. Monier-Williams: No, I have not suggested 
that. 

Mr. .Jepson : It is only in the case where instead 
of the railway company carting the goods them- 
selves they employ somebody to do it for them? 

Mr. Monier-Williams : Yes. 

Mr. Jepson : And, therefore, you do not see why 
there should be any difference in the construction 
under this clause, if it arises under this clause, 
treating a man who collects as agent for the railway 
company differently from a man who delivers from 
the railway company? 

Mr. Monier-Williams : Yes, that is the point. It 
is quite possible that no difficulty might arise, but 
at the same time there is just this flaw in the clause, 
that it might conceivably give rise to a question here- 
after, and as the insertion of these words that we 
propose does not put anything more on the railway 
company than is reasonable, or possibly than they 
have already, we suggest if those words are inserted 
it might prevent a question arising hereafter ; that 
is all. It does not really put upon the railway com- 
pany any burden which they have not already; it is 
just the narrow definition of the contractor employed 
by the railway company that might give rise to that 
difficulty. I was going to say it is a subtle point, 
but that sounds as if it was taking some credit for 
it, which I am not, but it is a point which one does 
not see at first. 

Mr. Locket: Is not the word “deliver” compre- 
hensive enough? 

Mr. Monier-Williams : If it were, of course, there 
would be no point in what I am saying. 

Mr. Locket : The goods have to be collected and 
they have to be delivered somewhere ; they are de- 
livered in the railway company’s premises. 



Mr. Monier-Williams : Does not that definition 

“contractor employed by such company to deliver 
merchandise within the usual delivering area” con- 
note a certain class of contractors, namely, not a 
contractor who incidentally has to deliver because he 
has collected, but a contractor of a well-known class 
who is employed by the railway companies to deliver 
as a matter of practice? 

Mr. Lochet: I do not think it is intended to be 
confined to that, is it? 

Mr. Monier-Williams: I think, if I may say so, 
that the definition “ employed to deliver merchandise 
within the usual delivering area ” means delivery to 
traders, to consignees, and not to railway companies. 

I do not think it means “employed to deliver at the 
station”; it means “employed to deliver, to con- 
signees at destination.” If we had those words in, 
it would make the matter perfectly clear, and I do 
not think the railway companies could complain that 
we were trying to put upon them anything possibly 
which they have not got upon them now, but it 
would prevent any possible question arising in the 
future as to that definition, and the extent of it. 
If it does not alter what the law is, then there is 
still less objection to putting the words in. 

Presklent : Do you wish to say anything more, Mr. 
Thomas? 

Mr. Bruce Thomas: No, I do not think I have 
anything to add. 

Mr. Locket : What is the objection to the insertion 
of the words ? 

Mr. Bruce Thomas : My objection is that it is in- 
serting words which have no relevance to the particu- 
lar subject matter of this Condition. The Condition 
is dealing with merchandise consigned to a destina- 
tion which entails transfer to an independent carrier. 
There is a definition afterwards of “ independent 
carrier ” in the case where merchandise is trans- 
ferred by the railway company 7 to an independent 
carrier. 

Mr. Locket : And we have the two cases of trans- 
fer ; there is the transfer at the end of the transit, 
and there is an intermediate transfer as you sug- 
gested, or there may he an intermediate transfer such 
as the Isle of Wight case. It is suggested by the 
objectors now that there may 7 be a third system of 
transfer at the commencement of the transit,, not 
a transfer from the railway company, hut a transfer 
by the trader to somebody employed by the railway 
company to cart to the station who would then 
transfer to the railway company 7 . I quit© follow 
your argument that in such a case as that he would 
be the' agent of the railway company. 

Mr. Bruce Thomas: Yes, he would be the agent 
of the railway company 7 . 

Mr. Locket : But if it would satisfy the minds of 
the objectors, is there any 7 reason why the word 
should not be inserted if they think it would safe- 
guard their position? 

Mr. Bruce Thomas : I am sure that none of my 
friends would suggest that this Condition can by any 
possibility affect the question as to whether or not 
that contractor was an agent of the company, because 
this definition only says that the expression 
“independent carrier,” which is used, shall not 
include a contractor employed by the railway company 7 
to deliver merchandise and that, I submit, is the 
only case it is necessary to deal with in this con- 
nection for the protection of the trader. I do 
think that it is a pity 7 to insert some' words in this 
Condition as to which only 7 by 7 the most subtle reason- 
ing can one give any explanation why they are there. 
I think if you insert the words “ collected or ” before 
“ deliver,” anybody seeing those words would have 
the very greatest difficulty in imagining why they 
were ever put there. I certainly think it would 
he a very great disadvantage to have in a Condition 
of this kind, which after all is not too simple as 'it 
stands, anything that is going to lead to possibly 
greater difficulty of construction. If I could be made 
to understand how they are likely to he insured I 
would try and deal with it, hut I really cannot follow 
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how it is suggested that this Condition would have 
any bearing on the question of the railway company’s 
liability when some person who is employed by them 
to cart traffic to the station does so. This is only 
•dealing with the case of merchandise sent to a 
destination Which entails transfer to an independent 
carrier ; that means transfer by the railway company 
to an independent carrier, and it is not dealing with 
any other circumstance, 

Mr. Doughty : As soon as ever goods are sent to 
the Isle of Wight that entails transfer to an 
independent contractor. That class of goods, as my 
friend Mr. Monier-Williams pointed out, is covered 
by this Condition, and if that is so, then they are 
only protected by the exception to the Conditio]), 
that is, they are only protected at the time of 
delivery within the ordinary delivering area. The 
word “entails” is an unfortunate word, because it 
stamps goods as of a certain class immediately the 
consignment takes place. It would not matter to me 
at all if it were said that the company would not he 
responsible for goods after transfer ; then my goods, 1 
agree, are protected up to that time. The difficulty 
is that in the drafting you have made a certain 
classification of goods with which they are stamped 
at the very commencement of the journey. 

Mr. Locket: It only relieves the railway company 
of the liability while they are in the possession of 
the independent carrier; is not that it? 

Mr. Doughty: It relieves the railway company at 
present as it is designed during the crossing from 
Portsmouth to the Isle of Wight, to take that as an 
example — I do not complain of that — and when they 
are delivered outside the ordinary delivering area. 
There is no dispute between us on that at all. I am 
quite protected within the ordinary delivering area or 
when being delivered by the ordinary contractor, but 
there is that class of goods which is sent to the Isle 
'pf Wight, or that class of goods which is sent to 
certain parts of Scotland and in London, which are 
not protected at any part of the journey if they are 
in the hands 1 of an independent contractor. I hope 
I have made my point clear. It is rather a subtle 
point, because they are the class of goods in which 
the journey entails transfer ; as soon as they are lost 
by an independent carrier the railway company have 
a defence which appears to me to be unassailable, 
unless you show that the independent carrier is agent 
for the railway company and the railway company 
is responsible for what he does. 

Mr. Bruce Thomas: But just read (a). 

Mr. Locket: You do not mean to imply that the 

fact that they are in that class of goods relieves the 
railway company of any liability at any time? 

Mr. Doughty: Yes, because if you read (a), as my 
friend says, it is this: “ The Company’s obligations 
and liability shall only relate or extend to those por- 
tions' of the journey performed on the system of a 
railway company of Great Britain or by a contractor 
employed by such company to deliver merchandise 
within the usual delivering area.” If we have pro- 
tection during the collection we are quite content for 
that class of goods that the company are only liable 
while the goods are on their system, or while they 
are being delivered by their contractor, or by them- 
selves of course. It shows quite clearly that for a 
certain class of goods there is no protection, because 
the railway company set up the class of goods which 
are excepted from the general protection, which is 
given by the law, and then their exception to that 
general exclusion is not sufficiently wide. May I 
put it in this way : they protect 100 things ; they 
then except from the protection 50, and they deduct 
from that 50 25 only. They intend to give pro- 
tection to a, great deal more; they intend to* give 
protection to 45. I have made my point. I submit 
that though it is rather a subtle point, it might 
arise in periods of rush, and it might lead to endless 
complication and ill-feeling between the railway 
companies and traders. 



Mr. J epson : There is no intention on the part of 
the railway company to discriminate in any way be- 
tween an agent who -collects or delivers traffic when 
he is an agent, but I suppose where collection or 
delivery is performed by somebody who is not the 
agent of the railway company, whether it is brought 
in or whether it is taken away from the station, the 
railway company would not be liable. 

Mr. Bruce Thomas: The company would not be 
liable. 

Mr. -J epson: I do not know that this clause was in- 
tended to and I do not think it does express that in 
full terms. 

Mr. Bruce Thomas : It was never intended to. 

Mr. J epson : I think perhaps it was never intended 
to express it in such full terms, because: you are deal- 
ing with a particular subject here, but it runs very 
close to- it, in my mind. 

Mr. Bruce Thomas : With great respect, I do- not 
think it does run close- to' it. It is really defining 
what the transit is, so far as the railway company is 
concerned; that is the thing that it is doing. 

Mr. - 7 epson : The transit, so far as the railway 
company is concerned, would certainly cover the 
collection by the company or its agents, say, from 
Govent Garden to Eu.ston. 

Mr . Bruce Thomas : But it is only the transit when 
merchandise is consigned to a destination which 
entails transfer by the railway company to- somebody 
else to- take it on. I really do suggest that it would 
be a- great pity to put those words in this Condition. 
If my friend were proposing some other condition 
and had brought up a. condition and said: “This 

ought to he in ; it ought to be made quite clear that 
you are responsible for the acts of your agents,” I 
should not have objected to it so much, and I do not 
see how it would be a great pity to put it here, and 
I do not see how any question can arise upon it; 
it will always be a question of agency. 

Mr. .J epson : I quite agree- on the strict reading of 
tlii-s Condition it is not necessary to provide for it, 
but the po-int which does rather appeal to- me is this : 
you say when it is given to an independent carrier 
to deliver as part of the through rate within the 
ordinary delivering area voir will not he responsible. 
For instance, a man carts his own traffic; he calls 
at- the station for it; you say the transit shall he 
taken as being determined at the station, and you 
will he no longer responsible while the man is carting 
his own goods, although he may draw a cartage 
rebate? 

Mr. Bruce Thomas : Certainly. 

Mr. J epson : That is quite clear, but you do not 
profess to deal with everything at the sending end 
similarly? 

Mr. Bruce Thomas : No, because the question of 
the liability of the railway company will always 
he answered by the answer to the question : “ Who 
was he carting for? ” . That will answer the liability 
every time. 

Mr. J epson: Probably after the explanation that 
Mr. Thomas has given, which is on the notes, it will 
be sufficient for everybody. 

Mr. Doughty : I might make -a. suggestion which 
my friend Mr. Abady is good enough to make to me, 
which I think will solve the difficulty. If the words 
“ to deliver merchandise,” and so on, were left out 
in lines 4 and 5, my friend would get lower down all 
he wants in the way of protection, and I should get 
security. Then it would define “ independent car- 
rier ” in this way, “ which expression shall not 
include a railway company of Great Britain, or a 
contractor employed by the railway company,” and 
if you stop there we are perfectly safe, and I am 
quite content. My friend would get the- protection 
as he goes on further. 

Mr. Bruce Thomas: That would not do, of course. 

Mr. J epson : I do not think it would, because those 
words, I think, are put in advisedly. I was looking 
at that suggestion myself. It might then easily he 
urged' that the people carrying across the Solent 
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from Portsmouth to the Isle of Wight were employed 
by the railway company. 

Mr. Doughty : Yes, I think it might. 

Mr. Bruce Thomas : There has been a lot of time 
spent on this Condition — I am not referring to the 
time spent to-day. 

Mr. Jepson : I think after what has passed, aiyl 
what you have on the notes as to the intention of 
the railway companies, you may be satisfied. 

Mr. Doughty : I am much obliged. 

President : Then Condition 7 stands. 

Mr. Bruce Thomas : The next Condition is No. 8, 
and I think I shall have to say a little about that 
Condition because I am afraid there will be a good 
deal of contest upon it. I am anxious to keep before 
the Court the position as it stands to-day, and to 
point out in what respect the present position has 
been relaxed, and one or two matters upon this 
Condition generally. This 8th Condition pre- 
scribes the time within which claims for damage ox- 
loss of goods have to be made or notified. Before 
dealing with the Condition in any detail I should 
like to draw the attention of the Coui-t to the Con- 
dition which exists to-day, and subject to slight 
modifications has, I believe, existed for upwards of 
60 years on the systems of most ofi the railway com- 
panies of this country. We have some copies here, 
fortunately, which are in larger type than are to be 
found on some of the consignment notes. It is the 
third Condition, and it reads as follows: — “The 
company shall not be liable for loss from or for 
damage or delay to a consignment or any part thereof 
unless a claim be made in writing within three days 
after the termination of the cai’riage of the con- 
signment or any part thereof or in the case of traffic 
to places outside the United Kingdom the termina- 
tion of the cax-riage by a railway company of the 
United Kingdom nor for non-delivery of a consign- 
ment unless a claim be made in writing within four- 
teen days after its receipt by the first contracting 
company.” You will see that under the pi-esent 
Condition a claim for loss from a consignment or 
damage to a. consignment in transit has to be made 
in writing within three days ; that is the claim and 
not merely the notification. This Condition has been 
held reasonable as a condition under the Railway and 
Canal Traffic Act of 1854. It has also been held to 
be unreasonable under the same section of the Act 
of 1854. There has also been this question, and it 
is not clear whether it has ever been finally deter- 
mined or not, as to whether it is or ever was a 
condition that had 1 to be adjudged to be reasonable 
■within Section 7 of the Act of 1854. As you will 
remember, Section 7 of that Act provides that a 
company may not limit its liability for negligence 
in the receiving, forwarding and delivering of goods, 
and it has often been doubted as to whether a Con- 
dition which said, “ We will not be liable unless you 
make your claim within three days after the 
termination of the transit,” was a Condition 
which related to the receiving, forwarding or 
delivering of traffic, and if it was not such a Con- 
dition then it would not have been open to the 
Courts to upset any contract on the ground' that 
that condition was not reasonable; they would have 
had no jurisdiction to do it. It was held in Ireland 
that it was not such a condition, and again it was 
held in Irelaixd that it was such a condition. That 
is the fact that I am stating, and I think there is 
a good deal to be said on both sides, but happily it is 
not necessary, I think, to say anything more upon it 
before this. Court, because you are not deciding 
whether a condition does or does not come within 
Section 7 of the Act of 1854 ; you are deciding whether 
it is fair that these particular conditions that are 
now proposed should be attached to the contract for 
the carriage of mei-chandise. Therefore, I do not 
think it is relevant to discuss whether or not it is a 
Condition that had under the old state of affairs to 
be justified as a reasonable Condition. I do submit 
that the tact that a limitation of three days foi' 
making a claim has been held reasonable by the Courts 



of Law is a matter that may not influence 
this Court, but at the same time it is a 
matter which is relevant, I submit, to the 
consideration of the question now before the Court. 

I do not want to deal with the cases in which it has 
been held to be reasonable. What concerns me more 
is to deal with the case in which it is held to he un- 
reasonable, because I think 1 will be able to show 
that in the condition that we are proposing we have 
eliminated the grounds upon which the Court based 
its decision that the condition it was considering was 
unreasonable, and, therefore, I shall submit that the 
state of the authorities, generally speaking, upon the 
subject is this : it has only once been held to be 
unreasonable, and when it was held to be unreason- 
able it was on certain grounds. In this Condition 1 
have pi-ovided for that particular objection. I do 
not want to go into the case in detail ; I must con- 
fess it is some time since I read the whole case, and 
if 1 may just tell you shortly the facts of it I will ask 
my friend, Mr. Tylor, to find the relevant passages ; 

I do not want to wade through several long judg- 
ments. It is the case of Murphy v. Midland Great 
Western Bailway of Ireland reported in 1903, 2 Irish 
Appeal Reports at page 5. I will just read the Head 
Note: “The Plaintiff purchased 30 head of cattle at 
Moate, and had them booked to Carlisle, under a 
through contract with the defendant company. The 
cattle were not hooked by the plaintiff himself, but 
by a man sent by him, who signed the contract note 
‘on owner’s behalf.' - In the freight note, which was 
referred to in the contract note, the plaintiff was 
stated to be the owner. The defendants have, as- 
the plointiff knew, two rates for the carriage of live 
stock, a higher and a lower. The cattle here were, 
by plaintiff’s direction, sent at the lower. The 
defendants undertake a more extended liability at 
the higher rate; but in each case the stock are carried 
subject to a condition that no claim in respect of 
live stock, for loss, injury, or delay, will be allowed 
unless made in writing, in case of injury or delay, 
within three days after delivery, such delivery to be 
deemed complete at the termination of the transit, or, 
in case of loss, within seven days after the time when 
live stock should, in the ordinary course, have been 
delivered. The signed contract in the present case 
contained this condition. On the passage between 
Dublin and Holyhead, 15 of the cattle were killed 
and 15 injured. The dead cattle were sold by the' 
defendants for the value of their hides. No claim in 
writing was made in respect of the loss or injury 
within either three or seven days. The statement of. 
claim contained certain counts,” and so forth. Then 
it was held by Mr. Justice Gibson and Mr. Justice 
Wright, Lord Chief Justice O’Brien dissenting, 
“ That the condition in question was not just and 
reasonable, and no fair alternative being offered, was 
void.” That is dealing with the three-day condition. 
1 do not undersand quite what the reference is to 
“fair alternative.” 

President : The fair alternative is where a higher 
rate with larger liabilities is granted. There are a 
lot of cases which run on those lines, and that, no 
doubt, is one of them. 

Mr. Bruce Thomas : Yes. What I was observing 
was that I did not see tho i-elevanoe of the fair 
alternative to the question of the l'easonableness of 
the thi-ee-day condition — the reasonableness of the 
contract, yes. 

President : The whole of the thing is usually con- 
sidered in reference to the alternative offered. 

Mr. Bruce Thomas : There, I think, we shall see 
that the real ground upon which this decision 
went was that the traffic was carried from a place 
in Ireland to a place in England, and the great point 
that was taken by the two judges Who held that the 
condition was not reasonable was that three days 
was too short in respect of this short journey, the 
cross-Channel journey; that it seemed to be rather 
assumed that the claim had to be made within three 
days to the company. In a sense that may have been 
correct in that case, because the condition provided 



MINUTES OF EVIDENCE. 



47 



20. March, 1923.] 



that unless a claim be made in writing within three 
days — 

Mr. Abady : That is, after the delivery of the goods. 

Mr. Bruce Thomas : It was within three days after 
the delivery of the goods, but if you would only read 
a little further — =— 

Mr. Abady: I was only asking. 

Mr. Bruce Thomas: “ Such delivery to be deemed 
complete at the termination of the transit,” and it 
immediately goes on to define what “ delivery ” 
means. The Court construed the condition as 
imposing an obligation on any person making a claim 
to make the claim within three days to the company — 
that is, the company with whom the contract had 
been made. Now the Court said, in regard to a 
journey from a place in Ireland to a place in England, 
three days is not a reasonable time to allow for it. 
I do not want .at the moment to delay by reading 
right through the Judgments. If my recollection of 
the case is not correct, I shall, of course, take an 
early opportunity of pointing it out. There was a 
very strong dissenting Judgment by the Irish Lord 
Chief Justice O’Brien, but, of course, that was the 
decision of the Court. The point I wish to make upon 
it is that that was the important ground upon which 
the Court came to the conclusion that it was not long 
enough time to» give, because the Condition as they 
construed it made it obligatory upon the person 
making the claim to make it to the' company with 
whom the contract had been made, the carriage being 
a cross-Channel one. They distinguished the par- 
ticular case that the Court then was dealing with 
from an earlier case of Lewis v. The Great Western 
where the condition had been held to be reasonable, 
or rather I ought to say the three days had been 
held to be reasonable on the ground that it was 
quite a different sort of journey. Therefore, upon 
that point I wish to draw attention to this : in the 
proposal which is contained in the large blue book 
we have provided that the notification in writing 
of the damage to a consignment may be given “ at 
the forwarding or delivering station or at the district 
or head office . of the forwarding or delivering com- 
pany within three days.” I suggest that upon an 
examination of the case of Murphy v. The Midland 
& Great Western of Ireland it would be fair to 
assume .that had that condition contained the- pro- 
vision which Ave have deliberately inserted in our 
proposed condition, it would probably not have been 
unreasonable in that one case. I am not aware of 
any other decision where the condition has been in 
issue and been held to be unreasonable. I am aware 
of a case in the County Court, where it has been held 
to be unreasonable, a case which I was in myself, but 
that was a case of a journey between Nottingham 
and Limerick, and of course the case of Murphy was 
rather a weighty authority on the other side. 

Now if 1 may turn to the Condition itself, I 'wish 
to draw attention to this fact, that in three important 
respects it relaxes in favour of the trader the. existing 
condition. First of all, notice of the damage only 
has got to be given within three days, and the claim 
itself within seven days, instead of as under the 
existing condition the claim within seven days. 

President : We may take, this as fairly standard. 

Mr. Bruce Thomas : I think it is standard ; I think 
every company has the same condition. 

Mr. Abady : If you mean by that that it is generally 
accepted by the traders, we do not agree. 

President: No; I only meant that it was used 

almost generally by the railway companies. 

Mr. Bruce Thomas : Yes ; I think this is the only 
set of conditions. 

Mr. Abady: I think where there is a railway com- 
pany’s note this condition is the same. 

President : Thank you. I did not mean to pre- 
clude any view you might have about the legitimacy 
or otherwise. 

Air. Bruce Thomas : That is the first relaxation 
I suggest; notice within three days and the claim 
itself within seven days, whereas formerly the claim 
itself had to be given within three days. 
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Air. Jepson : Are the last two or three words in 
Clause 3 of those conditions right; have they not been 
printed wrongly? Would it not be after its receipt 
“ to the first contracting company ” instead of “ by 
the first contracting company ” ? 

Air. Bruce Thomas: No; “by” is correct. That 
is dealing with a claim for non-delivery of goods ; 
they are never delivered and notice must be given 
to the company that they have not been delivered 
within 14 days of when they were received by the 
first contracting company. 

Mr. Jepson : I thought it was notice to the first 
contracting company. 

President : It is ( h ) of your Condition 8? 

Air. Bruce Thomas: Yes; it is the counterpart of 
that. Then the second relaxation (I am only dealing 
with (a) of my Condition 8 at the moment) is this; 
that we have substituted in the new Condition “ after 
the termination of the transit ” for “ after the ter- 
mination of the carriage of the consignment.” That 
is important, because the result is that the terminus 
a quo for reckoning the time is later under the new 
Condition, because of the definition of transit in 
Condition 10 of the new Conditions. The third 

relaxation is that in cases where the transit is not 
terminated by actual delivery hut because a certain 
time has expired .after notice given, the extent of 
time for giving notice is greater, because Condition 
10 provides that the transit is not to end until one 
clear day after the receipt of notice of arrival. Those, 
I submit, are three important relaxations in favour 
of the traders, comparing the new condition with the 
old condition. May I give an example showing how 
those relaxations work out in practice, comparing 
the new and the old note. The old note provides 
that a claim in writing has got to be made within 
three days of the termination of the carriage — not 
the termination of the transit, nothing to do with 
delivery either, but 1 ‘ the termination of the car- 
riage.” The new note provides “ after the ter- 
mination of the transit ” ; therefore, if merchandise 
arrives at a station on Monday, the consignee is 
advised by post and he gets that on Tuesday ; he has 
under Condition 10 one clear day after notice of 
arrival is given in writing within which to fetch his 
goods, .and during that period the transit continues, 
and during that time, of course, the company holds 
the goods in the capacity of insurers, subject to the 
limitations of Condition 3 of these Conditions. 
Therefore, under the-new state of affairs he. receives 
the notice on Tuesday ; he has the whole of that day 
to get the goods, and he has also the whole of the 
next day. Under the old Condition the transit was 
terminated at an earlier period, and he had one day 
less, because if yon look at the definition of transit 
in the sixth Condition of the existing Conditions you 
will find it provided that “ the, transit shall he 
deemed to he at an end in the case of goods not to 
be carted by the company or to be retained by the 
company awaiting order at the expiration of 24 hours 
after notice of arrival is delivered to the consignee 
or at his address or should be so delivered in due 
course of post.” So that under the present Condi- 
tions the transit in the instance I have given would 
terminate not on the closing of the station on the 
Monday night — possibly it may he midnight ; I do not 
know how that would be — hut it would terminate^vt 
24 hours after he had received the notice, and as he 
would receive it by the first post on Tuesday morgipg 
he would have to take delivery before the same hour 
on the next morning. He really only has under the 
present Conditions the day upon which he receives 
the advice in order to take delivery. Therefore, not 
only are we suggesting three days for the giving of a 
notification only and not a claim, hut that time in 
the case where goods are not actually delivered runs 
from a later period than it does under the existing 
state of affairs. 

Now, Sir, I am not going into any detail in 
trying to. give you reasons in support of three days ; 
I shall have to call Mr. Pike, and if I did it in detail 
I should really only be telling you 'what I shall have 
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to ask Mr. Pike to give formally in the witness box. 
There are just one or two observations that I may 
make upon it in support ol the three days which we 
put forward as being a reasonable time. It is, of 
course, of the highest importance to the railway com- 
panies not so much that the claims should be 
promptly made, but that they should get a prompt 
notification that damage has resulted. If they get a 
prompt notification they can make inquiries while the 
matter is fresh in the minds of those persons who 
have had the handling of the traffic, and of course it 
is most important that the company should be in a 
position to ascertain how the goods came to be dam- 
aged. As you know, it is often very difficult to 
ascertain that, but the importance or ascertaining it 
when it is possible (cannot be over-estimated in our 
view. I think Mr. Pike will be able to show you that 
if three days is extended in many cases it would 
make it practically impossible for the company to 
get any information or at any rate any reliable 
information as to what has happened to the goods. 
Another very important factor that I suggest great 
weight should be given to here by this Court is, that 
at present the great bulk of the claims are in fact 
made within three days. That, I submit, is a very 
important factor. They are made within three days 
under the existing conditions, and therefore what- 
ever the percentage may he which is~ made within 
three days under the existing conditions, that per- 
centage would he greater if you applied the condition 
that we propose. Of course, one knows that the 
traders say that it is not always practicable to 
examine the goods within two or three days. No 
doubt there is great force in that, but we submit 
that in the great hulk of cases it is practicable, and 
it is not fair to legislate with reference to a com- 
paratively small part of the traffic when the result 
of legislating with regard to that comparatively small 
part will throw a very heavy burden on the company 
with regard to the hulk of the traffic. What I mean 
by that is this; in fact the longer you give a trader 
within which to give his notice of claim the longer 
as a matter of practice do you extend the liability 
of the company as an insurer. Of course, theoretic- 
ally that is not so,, but practically it is so, because, 
the company deliver the goods and the transit ends 
then, and theoretically their liability as a carrier 
ceases as from that moment, hut if the trader is 
allowed to kee.p those goods in his premises for three 
or .four days or five days, and to he under no obli- 
gation to make his claim within that time, and on the 
fifth day he says: “I have unpacked these goods; 
there is something broken,” the company cannot 
show that they were broken on the trader’s 
premises ; they may have been or may not 
have been, hut so far as the company are concerned, 
they are in this position, that the trader has merely 
got to make his claim and say : “ They were 

delivered to me on a certain day ; they lay in my 
shop and they were not, so far as I know, subjected 
to any ill-user- during that time when damage could 
have been reasonably expected to have been in- 
curred.” Of course, that is very unsatisfactory 
from the railway company’s point of view. That in 
my submission and experience would he sufficient to 
enable that trader to recover from the company, 
because he would have proved prima facie that the 
goods had not been delivered to him in the condition 
in which they had been handed to the company. The 
company have no answer at all. That is all that a 
trader has got to prove when he makes a claim for 
damage in transit — that the goods were handed to 
the railway company in good condition, they were 
delivered in had condition and there is an end of the 
matter, as far as the railway company is concerned. 
If, therefore, you legislate with reference to the com- 
paratively small number of cases where it is incon- 
venient or possibly impracticable to examine within 
two or three days of delivery, then you are casting 
what I submit is a very heavy burden upon the com- 
pany in respect of a very much greater proportion 
of traffic, and of course in the end, having regard 1 
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to the operation of Section 58 of the Railways Act,, 
that is not in the interest of the traders. 1 shall, 
no doubt, be told: “ Do not worry about the traders;, 
we will look after ourselves,” but on the other hand, 

I think the railway company, who has more know- 
ledge of the general bulk, so far as this particular 
matter is concerned, than any single trader, or any 
single body of traders, has a good deal of knowledge 
about it, and they feel, if I may say so, some duty 
in seeing so far as they can that everything is placed 
before this Tribunal to enable the scales to be fairly 
and properly adjusted, and that the general body of 
traders should not he inflicted with addtional charges 
because of any legislation that is given effect to by 
reference to a comparatively small amount of traffic.. 

There are, no doubt, and I do not see any way over 
it — possibly my friends may — difficult cases that will 
arise upon this Condition. When I say difficult cases, 
perhaps I ought to have said hard cases. You cannot 
help having hard cases always when one is laying 
down new rules or- new laws, and there are un- 
doubtedly hard cases that may arise under this Con- 
dition. If there is a fair and reasonable way of 
avoiding such hard cases we shall be happy to dis- 
cuss them. We do not see any way out of it; and to- 
legislate with reference to hard cases I think it has- 
often been said, and said truly, makes had law. The 
hard cases are these : the transit ends one clear day 
from the date of receipt of notice of arrival. Goods 
arrive at the station on Monday, advice received on 
Tuesday, transit ends on Wednesday night. The per- 
son who has received the advice note finds that it is : 
not convenient for him to receive the goods that day, 
so he does not tell the railway company to deliver, 
or if he carts his own traffic lie finds it not convenient 
to go to the station either on the Tuesday or the- 
Wednesday to fetch them ; he finds it not convenient 
on the Thursday, the Friday, or the Saturday, and 
he goes on the following Monday. If he has to give 
a notice within three days of the termination of the 
transit when he gets his goods home on the Monday 
that three days have expired, and if the goods were 
broken in transit he can make no claim. That is a 
hard case, and I do not see how one is to avoid that 
case. But the answer to it, or, if I may say so, the 
best reason that I can suggest at the moment why 
this Court should not trouble about legislating with 
reference to that particular kind of case, unless it 
can be done without relaxing the time too much in- 
regard to traffic which is in fact delivered, is that 
it is not the business of a railway company to store- 
goods, and if a consignee who has been told that goods 
have arrived at the station for him is not prepared to- 
take them away within two days of receiving 
that notice he wants to leave them there one more- 
day, then he must examine more quickly. If he 
leaves them there an additional two days and casts 
an obligation on the Company to warehouse the goods, 
then he must examine directly he gets them home 
and take special measures to got his notification 
into the hands of the Company, and if he wants to 
leave the goods in the railway company’s hands for 
such a period that it makes it impossible for him to- 
examine the goods before the three days have expired, 
then he must put up with any possible hardship 
that may arise, because he ultimately finds that the 
goods have been damaged. I think that is fair. 
There is one alternative; if he knows that he cannot 
fetch the goods within a time which will enable him 
to examine and give the Company notice, then ho 
could send somebody to the station and have a look 
at them there. It is a difficult case to deal with, 
hut we do not think that it should he specially 
legislated for. I do not think the Tribunal will 
find, when it considers some of the figures that Mr. 
Pike will he able to give, that it will be inflict- 
ing any hardship upon any very great number of 
people. After all, the possibility of avoiding that 
hardship is in the hands of the trader himself in 
every case. I do not think I can say anything morir 
upon Condition 8 (a). 
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Now with regard to 8 (b) you will observe that the 
existing Condition 3 deals, with the ease of non- 
delivery at the end of that Condition in this way, 
that the Company shall not be liable for non-delivery 
of a consignment, “ unless a claim be made in writing 
within 14 days after its receipt by the first contracting 
Company.” There are two relaxations that we have 
made in this Condition. In the proposed conditions 
we suggest that, provided we give a. notification 
within 14 days of the receipt by the Company to 
whom it was handed that it has not been delivered, 
then we do not ask that the claim itself should be 
made earlier ban 28 days after the receipt. . The 
important thing, of course, is that we should be told 
that the thing lias not been delivered, and then it 
enables us to get on the track of the merchandise 
at the earliest possible moment, and if we have early 
notification we believe that it will almost invariably 
result, where the goods have not disappeared through 
any fraud or theft, that they will he found ; but Mr. 
Pike will deal with that fully. 

There is one other point upon this Condition. . In 
the old Condition the Company were not to be liable 
for non-delivery. The House of Lords held in the 
case of Wills v. The Great Western Railway . that 
where a separate package forming part of a consign- 
ment was lost, that it was not a case of non-delivery, 
and therefore, if that is not a case of lion-delivery, 
it would follow that, if a separate package forming 
part of the consignment were in fact not delivered, 
it would not be non-delivery within this Condition, 
but would be a loss under (a), and therefore the 
claim would have to he made within three days. So 
far as non-delivery as used in this Condition is con- 
cerned. the railway companies have given up any 
benefit that they , might lieve claimed under that 
decision of Wills v. The Great Western Railway, 
because they have specifically provided “ for non- 
delivery of the whole of a consignment, or of any 
separate package forming part of a consignment, 
addressed in accordance with Condition 1 hereof.” 
Those are the two receipts in which we submit that 
we have made as much relaxation in the present 
state of affairs as may reasonably be required. The 
suggestions which are made by the Traders Co- 
ordinating Committee T think you will find printed 
at the bottom of the Condition, and they are going to 
ask that the time limits in (a) and (5) he extended. 
What their proposal is T do not know; whether they 
are going to ask for four days or five days f do not 
know; no doubt we 1 'shall hear shortly. I lion they 
ask that the concluding words of paragraph 
(a), namely, “after the termination of the 
transit ” be altered to read “ after the receipt of the 
consignment by the consignee.” You see at once 
what result that would have. It would mean that a 
•railway company, who had imposed upon it, through 
the default of a trader in not taking delivery within 
a reasonable time after the receipt of tile Company’s 
advice note, the liability theoretically of a ware- 
houseman would, in fact, have imposed upon it a 
heavier liability, because he is entitled to make a 
claim for damage in transit within three days, 
not after the termination of the transit, but 
within three days after he receives the goods. 
They might he despatched on the first of the 
month; they would arrive at the destination 
station the next day; the Company would be 
readv to give delivery at once ; the trader takes no 
notice of their advice, hut he leaves his goods on 



the Company’s hands. At the end of a month he 
takes them away, he opens them and finds something 
damaged inside; he makes his claim for damage and 
what lie proves is that the goods were handed to the- 
railway company at Manchester in good condition. 

They were delivered to me at the end of the month 
in bad condition — something broken. There is a prima 
facie case. Now if the Railway Company want to get 
out of liability on the ground that they were broken 
not in. transit but while they were being warehoused 
after the transit had terminated, the onus is upon 
the Railway Company of proving when in fact the 
breakage did take place, and of course if it took 
place when they were holding the goods as warehouse- 
men, they would not be liable except upon proof that it 
was broken through their default which proof would 
not be required if it was a damage in transit. It is 
not a just and it is not a fair condition I suggest, anil 
moreover it is legislating by reference to the com- 
paratively small number of cases of that nature which 
arise. That, I submit, is not the proper way of 
approaching this matter. I will call Mr. Pike upon 
this. 

Mr. Monier-Wittums : May I for one monment in- 
terject, before Mr. Pike is called, on behalf of the 
Wine and Spirit Trade Association. I was not in 
Court yesterday, but I understood that Mr. Bruce 
Thomas acknowledged that the question of the transfer 
of wines and spirits from one bonded warehouse to 
another deserved some special treatment under this- 
Clause. 

President : We did discuss the matter during vour 
mucli-to-be-regretted absence. 

Mr. M oni er- Williams : I am sorry I was not here. 
If it is a matter which can be arranged between us,, 
then I need not speak at all upon this Clause. 

President : What he said was that he did not think 
your particular case could be included in a general 
condition of this sort, but that there was a power to 
deal with special cases by special conditions, and that 
it might be that your particular case of the bonded 
warehouses and the gauging, and re-gauging might be 
dealt with under those powers. That is what he said. 

Mr. Monier-WUlia/ins : Of course, the only ques- 

tion that arises in my mind is as to when any special 
condition which could be applied to us would be likely 
to come up . 

President : It is under Condition 8. 

Mr. Momer-WUMeums : Any special Conditions 
which may from time to time be settled. 

President: Quite. 

Mr. Munier-Williams : I was only wondering 
whether my ease was one which ought to be put 
forward at this stage of the discussion, or agreed 
between us first. 

President : Has your Solicitor spoken to the other 
side P 

Mr. Monier-WiUiams: We have not had an 
opportunity. 

President: Perhaps you will take the opportunity 
during the adjournment. 

Mr. Monier-Willianis : If that will be the most 
convenient course we will do so. I have not had an 
opportunity of speaking to my friend about it. We 
might try and get something settled first of all. 

President: I do not say that, but you might speak 
to the other side as to the convenient time when it 
shall be raised, and what exactly they intend. 

ill/-. Monier-Williams: I will do so. 



Mr. John Pike recalled. 



Examined by Mr. Tylor. 



315. Condition 8 deals with and defines the limits 
of time for the notification of loss and details of 
the claim which is preferred by the trader?— Yes. 

316. Has such a condition specifying the time for 
claims been in consignment notes of the Railway 
Companies since 1860? — It lias. 

317. And I think the condition which you put 
forward here is more favourable in certain respects 
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to traders than any of the conditions that have 
appeared in any of the railway companies consign- 
ment notes before? — \es, it is. 

318. Comparing the condition that you are putting 
forward with the genera] conditions which I think 
became standard in 1917, will you just shortly point 
out the respects in which the traders are obtaining, 
or will obtain, an advantage under this condition? 

D 
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— In 1917 claims for loss, damage, etc., had to be 
made within three clays. Under the proposed con- 
ditions it is only necessary to give notification of 
claim within three days, and the claim itself need 
not be made until the expiration of seven days. In 
the case of non-delivery in the 1917 form the claim 
had to be made in 14 days. All we are asking now 
is that advice should be given within 14 days,, and 
the claim itself need not be made until 28 days. 

319. Then dealing again with condition 8 (ci) 
the terminus a quo I think has been described as 
'the termination of the transit. — Yes ; whereas in 
the 1917 form it was the termination of carriage. 

320. 1 think by virtue of the definition of termina- 
tion of transit in condition 10, the traders will get 
a substantial advantage in point of time? — They 
will where the traffic is not to be carted by the 
Company. 

321. Again with regard to the extent of the time 
within which they can give notice, under your con- 
dition will they get one , clear day after the receipt 
of notice in writing of the arrival . of the goods ? 
— The three days run from that time, yes. 

Mr. Abady : When you receive notice of arrival 
do you say, Mr. Tylor? 

Mr. Tylor : One clear day after notice of arrival 
is received. 

Mr. Bruce Thomas : If you read new condition 8, 

given ” means “ received.” 

322. — Mr. Tylor : Have you prepared a statement 
showing the total notifications and claims received 
during the week ended 9th December, 1922, and have 
you taken that statement from the records of repre- 
sentative stations showing the times taken by traders 
in preferring claims? — Yes. 

323. Do you produce that statement? — Yes. 
(Handed in). 

324. Is that a statement showing the numbers and 
percentages of notifications and claims received at 
representative stations during the week ended 9th 
December, 1922, and does it also show the number of 
days such notifications or claims were made after the 
termination of the carriage? — Yes. 

325. Do you point out that the termirmsa quo in 
that case is the termination of the carriage? — Yes. 

326. Not as under your proposed consignment con- 
ditions, the termination of the transit? — Yes. 

327. Dealing first with notifications of pilferage or 
partial loss, damage or, delay, what do you say? — It 
shows that of the total number 85.2 per cent, were 
received by the company within three days of the 
termination of the transit. 

328. That is the top figure in the last column on 
the .rightihand side, under the heading of “ Total.” 
That is the average of all the claims in respect 
of loss, damage or delay shown under the previous 
three columns? — That is so — of the notices. 

329. I do not think it is necessary to go through all 
the different days. — 70.6 per cent, of the actual claims 
were made within seven days, which is the period 
proposed in our new condition. 

330. Dealing with notifications or claims for non- 
delivery of a consignment, or of one or more com- 
plete packages from a consignment, what do you say? 
— 69.6 per cent, of the notification were made within 
14 days, which is the time proposed in our new 
condition, and 70.4 per cent, of the claims were made 
within 28 days, which is again the time we suggest 
in new condition 8. 

331. Then underneath that you give the total 
number of claims during a test week — namely 7,021? 
—Yes. 

332. And of those the total out-of-date under pre- 
sent consignment note periods was 3,343? — Yes. 

333. Would you explain that to the Court. — That 
means the number of claims that were made more 
than three days after the termination of the carriage 
— the number of claims, not notifications. 

334. That is 47.6 per cent, of the whole? — That 
is 47.6 per cent, of the whole. But out of that 3,343 
which wore made out-of-date only 361, or 10.8 per 
cent, were declined because they were out-of-date. 



The others were conceded. Under the new conditions 
instead of 47.6 per cent, of the whole being out-of- 
date if they had been made on the same dates, only 
29.4 per cent, would have been out-of-date, and of 
course that would be further reduced by the fact 
that now we are adopting termination of transit 
instead of termination of carriage, but to what extent 
it is impossible fen me to say. 

335. In that statement it appears that the traders 
ait in the majority of cases complying with the time 
limits which are proposed by the railway companies? 

• — Yes, a very large number of them are. 

336. Now will you deal with the importance of this 
condition to the railway companies? — It is very im- 
portant that we should have advice at the earliest 
possible moment whilst tils circumstances are fresh in 
everybody's mind, so that we can get on to the investi- 
gation at once and clear it up. 

337. An early notification is what is important? 
— Yes, that is more important than knowing the 
amount of the claim. We quite understand that it 
may take some little while for the trader to find 
out exactly what the amount of damage is that he 
should claim for, but we do ask that we should be 
told at once that there is going to be a claim, and 
the nature of the claim, so that we may have a 
decent chance of investigating it without delay. 

338. Is it also important from another point of 
view, so that you may be able to take steps to 
minimise the loss? — Yes. One or two cases illustrate 
that. There was some mosaic work on a paper 
foundation. It was delivered on the 3rd, and we 
were told on the 9th of the month, six days after- 
wards, that it had been damaged by wet. Had we 
been told at once the damage would not have been 
nearly so serious, because it had extended in the 
meantime. Again, here is another claim for damage 
to' wholemeal by creosote or disinfectant. It was 
delivered on the 3rd March, and no notification or 
anything was received until the 22nd March, and cf 
course during that time the contamination naturally 
extended to a much greater extent. Those are just 
two instances of that sort of thing. 

339. Of course from the point of view of salvage 
you can minimise your loss by recovering the goods 
before the damage has become too serious ? — Certainly 
in cases of that sort. 

340. Now. in the case of a consignment of goods 
liable to be damaged to a shop where the merchant 
keeps them without examining them, can you give 
some illustration of what is liable to happen in such 
cases? — In such a case as that it is even more essen- 
tial that we should have very quick notice. I perhaps 
might put it in this way; that the goods should be 
examined and any damage that it is sought to claim 
should be notified to us at once, because if the package 
is lying about in the shop or in the warehouse' for 
days before it is opened, it is quite possible that a 
great deal of damage may take place there. You 
see these things used as stepping places to get down 
other articles from shelves and that sort of thing, 
and if it is a long while in the shop before it is 
examined there- is a chance of our being saddled 

. with- damage for which we are in no way responsible. 

341. I have no doubt you have a number of other 
instances which if the representatives of the traders 
ask you about you can give them further particulars. 
You have been dealing so far with the importance 
of this condition in the case of loss and damage. 
Now in the case of non-delivery, what do you say? 
— In the case of non-delivery that also is rather im- 
portant, because although it is non-delivery and 
although it frequently ends in a claim for loss the 
goods are' not realty lost, they have been sent either 
on behalf of or for the trader to a wrong place, and 
if we are advised of their being missing at once it is 
much easier to trace them and to get delivery made 
without loss, whereas if we are not told of it for a 
week or ' several weeks it is much more difficult to 
trace it, and when we do recover the goods there is 
frequently much more loss. I have three cases here 
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which perhaps I might quote. Here is a claim for 
the value of 19 bales of leather not delivered. They 
■were consigned to the address of D. J. Hill of 
Leicester, and delivered in that way in due course. 
'They were really intended for T. J. Hill of Leicester. 
They were delivered on the 15th July, and there was 
no complaint until the 7th November. The goods 
were re-collected, and re-delivered on the 11th 
November,, so that they were found at once but then 
we were asked to pay £385 for the difference in the 
market price. I have several other illustrations of 
the same sort of thing, but I think that illustrates it 
very well. 

342. I suppose if labels become detached during 
-transit and the consignments get reported to the 
Missing Goods Department, if you get a prompt 
advice you are able to connect up ? — Quite, and 
deliver them to the right person before any deteriora- 
tion lias taken place. 

343. With regard to the question of the Missing 
Goods Department, are all goods that go astray re- 
ported or sent to the Missing Goods Department in 
the first instance? — They are all reported 1 to the ^ 
Missing Goods Department. 

344. Will you just explain what is the process of 
dealing with the goods after they have gone to the 
Missing Goods Department? — First of all they are 
kept at the station. They are not sent first of all to 
the Missing Goods Department. They simply get 
advised. The station, having a complaint of non- 
delivery, communicates with the Missing Goods De- 
partment and describes the goods that are missing. 
At the Missing Goods Department they then go 
through their records and 1 see if they have a record 
of such a thing being on hand somewhere else, and 

Cross-examined 

351. With regard to this table that you have 
handed in, what traffic does it relate to? — All kinds 
of traffic. Every claim that was made at these 126 
stations, or every notification that was made there in 
that week. 

352. What line was it?— All the big companies m 
the country. There are 126 stations, but I will give 
you a few of them. The list of stations includes such 
places as Abeideen, Birkenhead, Birmingham, Brad- 
ford, Cardiff, Derby, Doncaster, Dundee, Edinburgh, 
Exeter — and other places all over the country. 

Mr. Bruce Thomas : Will you hold up the list so 
that we may all see the extent of it. ( The witness 
exhibited the list.) 

353. Mr. Abady: It relates to claims that have 
been made under consignments sent at owner s risk 
as well as company’s risk? — I am really not quite 
sure whether it includes the owner’s risk claims or 
not, but anyhow the period of notification is the same 
in both cases. 

354. Would it include the question of livestock — all 
classes of traffic? — It does not include livestock. 

355. Anyway it does not relate only to the mer- 
chandise which will be covered by Conditions A, does 
it? — I am not quite sure. 

356. There may be no importance in the distinction, 
but I only want to know' if you have the knowledge? 

X really am not quite sure if the owner’s risk claims 

are in here or not, but anyhow they would not be a 
very large number if they were in. 

357. Will you look at the little summary at the 
bottom of your table. You say the total claims dui- 
ing the test week were 7,021? — Yes. . 

358. I think that must be obtained by adding 
together 5.848 in the second section of the table, that 
is to say claims for pilferage, etc., and 1,173 for non- 
delivery in the third section of the table? — That is 
right. 

359. Then you say that 3,343, or 47 6 per cent, 
-of the whole, were the total out-of-date claims? — Yes. 

360. I think when you were being examined in 
-chief you said those were claims that were made out- 

( Adjourned till to-mor 



if so they connect and have it sent to the right place. 
But if they are not connected within a certain time 
they are sent to a central depot. 

345. With regard to the request of the traders that 
the words “ after the termination of the transit of 
the consignment ” should be altered to read “ after 
the receipt of the consignment by the consignee,” 
Mr. Thomas has already pointed out that Condition 
10 defines the transit? — Yes. 

346. Do you think that, as put forward, the pro- 
posal is a reasonable one, that the days of grace 
allowed to traders for notifying or lodging claims 
should run from that period defined in Condition 
10? — Yes, that seems a reasonable thing. 

347. Do you anticipate difficulties if the traders’ 
request is "complied with, to substitute the words 
“ after receipt of the consignment by the con- 
signee ? — Oh yes, we should then have an absolutely 
undefined liability stretching on for quite an in- 
definite time until he chose to take delivery,' and 
things frequently stop in the warehouse months and 
months . 

348. Between the period of tendering for the goods 
and ultimate delivery deterioration may take place 
and so on? — Yes. 

349. And a claim may be lodged against you? 
Yes. 

350. And you may have great difficulty in putting 
up any defence owing to the trader being able to say 
he handed you the goods in good condition ?— Yes ; 
whereas the damage or deterioration may have taken 
place while acting as warehousemen when our 
liability of course is less than when we are insurers 
as carriers. 

by Mr. Abady. 

side three days which is the period in the present 
notice ? — I am sorry . 

361. You did say that?— I did say that. I should 
have qualified it by saying three days or fourteen 
days according to the conditions. 

362. Could you divide that 3,343, that is to say the 
total number of out-of-date claims into two parts, 
those where the obligation was to make the claim 
within three days, that is to say for pilferage and the 
like, and those where the obligation was to make the 
claim within fourteen days, that is for non-delivery ; 
and could you give the corresponding figures of the 
claims that were declined? — I cannot give you the 
number that were declined. 

363. The two things are quite separate, and you 
have rather mixed them up there. Let us call the 
three days ‘ A,’ and the others ‘ B ’ ? — 2,773 were 1 A,’ 
and the balance of course were ‘ B.’ 

364. That is 570. Then about those that were 
declined, could you split those up? — I cannot split 
those up. 

365. By whom were these claims made? Have 
you any analysis in that way? By whom were the 
claims made in the case of pilferage? Were they 
made by the consignor or the consignee? — Either or 
both. 

366. But this analysis relates to claims made in 
respect of traffic which was sent carriage paid and 
carriage forward, does it not? — Yes. 

367. Would it be fair to say that where goods are 
sent carriage paid it would be the consignor who 
would make the claim? — No, I do not think so 
always. It would be so in some cases. 

368. He is the person who would be responsible for 
the safe delivery of the goods as between himself and 
his customer, would he not? — I agi'ee, but we do get 
claims at either end. There is no rule. 

369. In a very large number of cases, almost invari- 
ably where there is a carriage paid contract, the claim 
is made by the consignor ? — Certainly more are 
probably made by the consignor that the consignee. 

row morning at 10.30.) 



